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PRELI M NARY STATENMENT

Thi s appeal invol ves a consol i dat ed appeal fromthe denial of two
Rul e 3. 850 noti ons on whi ch an evi denti ary heari ng was grant ed on sone
i ssues, and summarily deni ed on others. Referencesinthe Brief shall be
as follows: (R __)--Record on Direct appeal; (1PCR __)--Recordfrom
first postconviction appeal; (2PCR. PCR. __)--Record fromsecond
post convi ction appeal. References to the exhibits introduced duringthe
hearing and other citations shall be self-explanatory.

REQUEST FOR ORAL ARGUMENT

M. Trepal requests that oral argunent be heardinthis case. This
Court has not hesitatedto all oworal argunent in other capital cases in
asimlar posture. Afull opportunitytoair theissues through oral
argunment woul d be nore than appropriate in this case, given the

seri ousness of the clainms involved and the stakes at issue.
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STATEMENT OF THE CASE AND OF THE FACTS

M. Trepal was indicted by the grand jury in the Tenth Judici al
Circuit, Polk County, Florida, on April 5, 1990, for one count of
first-degree nurder, several counts of attenpted first-degree nurder,
poi soni ng food or water, and tanpering with a consuner product. Jury
trial commenced January 7, 1991. At the close of the 4-week trial, the
jury found M. Trepal guilty of all counts. The penalty phase took
pl ace on February 7, 1991, the day after the guilty verdict, and the
jury recomrended death by a vote of 9-3. On March 6, 1991, the Court
sentenced M. Trepal to death. This Court affirmed, with two justices

di ssenting. Trepal v. State, 621 So. 2d 1361 (Fla. 1993), cert.

denied, 114 S. Ct. 892 (1994).

An initial Rule 3.850 motion was filed on June 16, 1995, and an
anmendment thereto on March 21, 1996 (1PCR 1107-1361).!' An evidentiary
heari ng was conducted on sone clains in October, 1996, and an order
denying relief was entered on Novenber 6, 1996 (ld. at 3337).

Foll owi ng a rehearing notion which was denied (l1d. at 3515), a tinely
noti ce of appeal was fil ed.

On April 15, 1997, the Ofice of the Inspector General issued a

report (O G Report) regarding various serious deficiencies noted in a

Inthe interim M. Trepal filed an interlocutory appeal
regardi ng public records. Trepal v. State, 704 So. 2d 498 (Fla. 1997).




number of cases, including this one, in which the FBI Crinme Laboratory
and its scientists were involved. On June 20, 1997, M. Trepal sought,
and this Court granted, a relinquishment of jurisdiction to investigate
and file a second Rule 3.850 notion. M. Trepal thereupon filed his
notion, which was |ater amended after disclosure of additional records
by the federal government (2PCR. 2485).2 The circuit court held an
evidentiary hearing® and i ssued an order denying relief on Cctober 26,
2000 (Id. at 2675). M. Trepal tinely filed a notice of appeal, which
was consolidated with the first 3.850 appeal.
A 1996 EVI DENTI ARY HEARI NG. 4

Wof ford Stidham  Stidham s crinmnal experience consisted of one
murder trial "a good thirty years"” before M. Trepal's trial (1PCR
1962-63; 1967). His son, Jonathan, worked in the sanme law firm as dic
attorney Dabney Connor (ld. at 1963-64). Because the case involved

scientific issues, Connor, who had majored in chemstry in coll ege, was

M. Trepal eventually had to initiate Freedom of | nformation
litigation in federal court due to the |ethargic disclosure by the
government of the requested information. See Trepal v. United States
Dept. of Justice, No. 97-796-ClV-21B (MD. Fla.). The suit was
voluntarily dism ssed once the records had all been discl osed.

3The hearing was bifurcated, having been stayed during anot her
interlocutory appeal. Trepal v. State, 754 So. 2d 702 (Fla. 2000).

“At the hearing on his first 3.850 notion, M. Trepal called sone
30 witnesses. Due to page linmts, not all witness testinony can be
summari zed in this section, but their testinmony will be addressed in
those portions of the brief to which the testinony is relevant.



brought onto the team (lLd. at 1964). Connor handled the scientific

i ssues, Jonathan did nmost of the discovery and fact devel opnment, and W
Stidham did nost of the |legal work (Ld. at 1968-69). The focus of the
defense preparation was the guilt phase (ld. at 1975). The defense was
one of reasonable doubt and to attack the State's entirely
circunstantial case (ld. at 1976). No decisions about what evidence tc
put on in the defense case were made until "near the end of the trial”
(Ld. at 1978).

The victim s husband, Pye Carr, was a suspect, but there was not
much "concrete evidence on it" (ld. at 1981). Evidence that Pye had
notive to conmt nurder would have been inmportant for the jury, as
woul d trouble in the marriage (ld. at 1982). Pye had a girlfriend
named Laura Ervin, but he did not recall what evidence they had to
support any inquiry on this point (lLd. at 1985).

At trial, Stidham had not seen a note witten by Peggy Carr to
Pye, revealing that the marriage was troubled (l1d. at 1986-87).°% The
fact that the note indicates that the marital problens were serious is
i nformati on he woul d have expected to receive fromthe State during

di scovery and is "consistent with the theory that Pye Carr may have

The note was introduced bel ow as Defense Exhibit 1. At the
hearing, Detective Ernest Mncey testified that he found the letter in
a garbage can during a search of Pye Carr's hone (ld. at 2498). After
M. Trepal's arrest, M ncey showed the note to prosecutor Aguero (ld.
at 2506-08).



been the perpetrator” (Ld. at 1988-89; 1991).

Exhibit 2 was a statenent taken by Detective Paul Schaill of
Larry Dubberly (ex-husband of Peggy Carr and father of Duane), in whicfk
Dubberly recounts seeing Pye after he was interviewed by |ead detective
M ncey; according to Dubberly, Pye was trenbling and "so nervous he
couldn't even talk" (ld. at 1994-95). This statenent is consistent
with Pye as a suspect (ld. at 1995). He did not recall if the defense
had this statenment, nor if Larry testified (lLd. at 1996). The
statenment also revealed that Larry told M ncey that when Travis Carr
was in the hospital, Larry heard Travis scream ng "They are trying to
kill me. They tried to kill ne before, and they're trying to kill ne
again" (lLd. at 1997). The "they" Travis was referring to were Pye and
his sister, Carolyn Dixon (ld.).® Stidhamdid not recall if this
information was presented to the jury (ILd. at 1998). The sane
statement further revealed a scene in the hospital where Larry, Pye,
Carolyn, and Margaret Carr (Pye's ex-wife) were infornmed that the
substance was "lathiumor |ithiumor something"” used in | abs and
derived from phosphates; at that point, Margaret turned to Pye and saic
"You' ve been working at the Silver City mne all these years, and
they' ve got two chem st | abs out there, do you know anythi ng about this

-- the kids got into?" (Ld. at 1999-2000). Pye then turned to his ex-

6Thi s incident was confirned by Larry Dubberly at the evidentiary
hearing (ld. at 3119; 3127).



wi fe and said "You shut your Goddamm nouth" (ld. at 2000). Stidhamdic
not know if this had been told to the jury, but the statenent "doesn't
really bow ne over" (ld. at 2001).

Susan Goreck was a detective with the Polk County Sheriff's
O fice who went undercover and befriended M. Trepal (ld. at 2016).
Her credibility was "a significant factor,"” as one of the goals of the
def ense was to raise the inference or suspicion that the bottle found
in M. Trepal's vacated garage was planted by |aw enforcenent (lLd. at
2018-22). Stidham was shown an internal intelligence report authored
by Goreck dated March 15, 1990, stating that on March 5, 1990, she
received a call from FBI Agent Brekke indicating that .64 grans of
thalliuml nitrate had been found in the bottle (ld. at 2022-23).
Stidham did not recall ever receiving any of the internal intelligence
reports (ld. at 2023).7 The report also indicated that on March 6,
1990, Goreck called Donald Havekost at the FBI Crine Lab to confirm
that the bottle contained thalliumI| nitrate in the anount of .64 grane
(Ld. at 2024). According to the FBI Lab reports, however, the testing
and results therefromdid not occur until nonths after March of 1990,
and the fact that Goreck knew what the substance was in the bottle

before the FBI testing had occurred is "a significant piece of

The prosecutor stipulated that Goreck's intelligence reports were
not provided to the defense during discovery, and Goreck herself
confirmed that she did not disclose them (Ld. at 2031; 3144-45).



information" (l1d. at 2029).

No deci sion was nade about what to present at the penalty phase
until after the verdict (lLd. at 2032). One of the "options" was to put
on some of M. Trepal's friends to show that he was a "gentl e person”
and i ncapable of these crinmes (lLd. at 2033). One problem was sone
prior bad act evidence which had been excluded by the judge, and the
concern that the State could "rebut” the character evidence (l1d.). Any
jury that would convict M. Trepal with the evidence that the State hac
"was certainly not going to listen to very nmuch”" in ternms of the
penalty phase (l1d. at 2038).

Anot her issue in the case involved trace anounts of thallium
detected in Pye Carr's apartnent (ld. at 2051). Several w tnesses at
trial were questioned about this issue (1d. at 2052). He did not
recall anything about |evels of arsenic being detected in Peggy Carr's
system (1d.). The defense team did not discuss the case or strategies
with M. Trepal's wife, Diana Carr (ld. at 2053). He did recal
arguing in closing that Diana was "as |ogical a candi date as George
Trepal was" for having commtted the crime; this was over M. Trepal's
obj ection (l1d. at 2054). He did not recall what occurred with respect
to the jurors contacting the newspaper office during trial (lLd. at
2055- 56) .

Dabney Connor. A |awer for 26 years, Connor becane invol ved

with the scientific issues because of his educational background in



chem stry (Ld. at 2078-79). He had experience with "a few' crimna
cases, but had never done a jury trial in a crimnal case (ld. at
2080). The theory at trial was "to hold the State's feet to the fire
and make them prove their case" (ld.). Although the team di scussed
putting on evidence, they felt that "the best opportunity we had for
creating a reasonabl e doubt was through trying to shoot holes in the
State's case (lLd. at 2082). The bottle of thallium discovered in M.
Trepal's garage as well as the introduction of his prior involvenent as
a chemist in a drug |l ab were the nost significant parts of the State's
case (ld. at 2083). One of the ways they were trying to create
reasonabl e doubt was to infer that others could have commtted the
crime, specifically Pye Carr (ld. at 2083-84). Any information bearinc
on Pye as a suspect would have been sonething the jury should have beer
aware of (ld. at 2084). The status of the Carr marriage was al so an

i ssue, but the court would not permit themto fully explore it (lLd. at
2084-85).8 The team agreed on the inmportance of informng the jury of
the status of the marriage of Pye and Peggy Carr (lLd. at 2085-86).
Connor had not previously seen the letter from Peggy to Pye, which
definitely woul d have been sonething to investigate and question Pye
Carr and other famly nmenbers about, and sonething he woul d have want ec

the jury to know (l1d. at 2088-89).

8The issue of the trial court's restriction on the defense cross-
exam nation is addressed in M. Trepal's state habeas corpus petition.



The discovery of thalliumunder a sink in Pye's apartnent showed
that "sonmeone on that property had access to thalliunt (Ld. at 2090).
The State downpl ayed the significance of this (lLd. at 2091). An expert
coul d have been useful because "the | ayman woul d have some problemin
under st anding what is thallium where does it come from and, you know,
how does it get here" (lLd. at 2091-92; 2134-36; 2164).

Connor recall ed seeing nedical records indicating that Peggy Carr
had el evated |l evels of arsenic in her system when she was hospitalized,
al t hough he did not recall it being "a bell ringer sort of elevation”
(Ld. at 2093-94). In response to the arsenic |levels, the hospital gave
Peggy a treatnment called BAL (British Anti-Lewisite) (ld. at 2094-95).
Connor did not recall whether he brought out at trial the fact that
Peggy had el evated | evels of arsenic (lLd. at 2095), or whether other
fam |y nmenbers had el evated | evels of arsenic; however, hospital
records indicated abnormally high arsenic |evels for Duane Dubberly anc

Travis Carr (ld. at 2095-98).°

%Connor did indicate that one of the State's experts had testified
in deposition that he questioned the |evel of arsenic in Peggy Carr's
urine, and thus Connor considered it an "anomaly" (ld. at 2137),
However, he acknow edged his concl usi on was based on his own subjective
interpretation of the one test; he deposed none of the experts who
conducted the tests to determne if they had accurately calibrated the
machi nes (lLd. at 2166). Had he had an expert who could have testified
that the results were not an anomaly but rather significant
i nformation, Connor coul d not say whether or not he would have
presented that to the jury (lLd. at 2169). He confirmed that no arsenic
was ever found in any of M. Trepal's property (lLd. at 2171).



Medi cal records al so revealed that the level of thalliumin
Travis Carr's urine increased significantly while he had been
hospitalized (Ld. at 2098-99).1° Connor was "not sure" how this matter
was handled with the jury, but did recall discussing with the |egal
team t he accuracy of the test results or whether someone was conti nuing
to supply Travis with thalliumwhile he was in the hospital (ld. at
2099-2100). The fact that Travis' l|level of thalliumincreased in the
hospital is consistent with a reasonable doubt defense (Ld. at 2100).

Connor did the penalty phase cl osing argunent, and nothing was
presented by the defense (ld. at 2101). Wtnesses were available in
the hallway to testify "in a very sinplistic term that George was a
nice guy" (lLd. at 2106-07). Connor has also asked Dr. Ed Wlley to
review the overall poisoning situation, and although he did not recal
his conclusions, he did remenber that they were "helpful" (Ld. at

2110) .1 Although Judge Mal oney precluded Wlley fromtestifying at

1°The records showed that on October 31, Travis had 2 mlligrans
per liter of thallium on November 7, however, the |evel had increased
to 3.9 mlligrans per liter (1PCR. 2098-99).

UM . Trepal called Wlley at the hearing. He testified that in
June 1990, he was asked by trial counsel to review the nedical aspects
of the case, after which he recommended that they retain an expert in
t oxi col ogy because of the "level of sophistication and anal ysis"”
involved with the issue of thallium (ld. at 3015; 3021). WIlley
hi mself circulated a | etter anong various toxicologists and many had
vol unteered their services (ld. at 3016). One had previously worked or
a case of thallium poisoning, and another had previously testified in
Bartow (ld. at 3016). He provided this information to M. Trepal's
trial attorneys (lLd. at 3017). No toxicol ogist was ever retained by



the guilt phase, his order specifically did not indicate that WIll ey
could not be used at the penalty phase (ld. at 2111). He also recallec
having M. Trepal's prison records fromhis North Carolina

i ncarceration which indicated "no bl em shes” in his conduct (ld. at
2112-13). Good prison conduct was adm ssible at the penalty phase, but
it was not presented (ld. at 2113). Connor believed that they had a
"better chance" of receiving |ess than death fromthe jury if they did
not put on any witnesses (ld. at 2108). Because the defense was "still
alittle surprised” at the guilty verdict, they believed because "it
was such a close call" that "surely they will not vote for the death
penalty" (ld. at 2109).

Connor had many interactions with M. Trepal's wfe, Diana, who
was "frustrated” with "everything" and concerned about being inplicatec
in the crime (1Ld. at 2104). The fact that a particular witness in a
case is also considered a suspect is sonething for the jury to know in
a crimnal case (ld. at 2115). M. Trepal indicated that he did not
want the finger pointed at his wife (l.d. at 2146); however, Connor did
argue during closing argunents, "against [M. Trepal's] instruction,”
that Diana could have commtted the crinme (Ld. at 2175).

Regardi ng Exhibit 4 (Goreck's intelligence report), Connor did

not believe he saw this at the tinme of trial (lLd. at 2116-17). The

t he def ense, however.

10



report "makes nme wonder if she knew' that the bottle found in M.
Trepal's garage contained thallium |l nitrate before she had even
requested the testing on the bottle (1d. at 2122). This information
"certainly" inmplies that she planted the bottle herself, which was
consistent with the defense (ld. at 2123). Had he had the report, he
woul d have presented the information to the jury (l1d.).?*?

Jonat han Stidham  Stidham was admitted to the Florida Bar in
Oct ober, 1987 (ld. at 2218). At the time of M. Trepal's trial, he hac
done no nurder cases (ld. at 2221-22). The "initial approach” at trial
was to cast light on other suspects |ike Pye Carr, and then "trying to
create reasonable doubt" (ld. at 2225). To show Pye's notive, the
def ense wanted to pursue at trial the state of the marriage of Peggy
and Pye; however, the State repeatedly objected to the evidence (lLd. at
2228). He recalled a witness naned Rita Tacker, who was a friend of
Peggy's who had information about the marital trouble (Ld. at 2229);
however, he was not permtted to question Tacker at trial about the
rel ati onshi p between Peggy and Pye on hearsay grounds (ld. at 2231-32).
Sti dham confirmed that he had never seen the note from Peggy to Pye,

whi ch shoul d have been discl osed under Brady (ld. at 2235). The note

2Even if Goreck had an expl anation for the dates, the defense

still would have nmade the argunent to the jury that the bottle was
pl anted, and that Goreck's explanation was not believable (1d. at 2152;
2177-78). In fact, "that would have been real strong amrunition" and

he woul d have "done everything | could to get that in front of the jury
and to make a strong argunent about it" (Ld. at 2179).
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is sonmething he would have wanted the jury to know about, and is
consistent with the defense thenme at trial (ld. at 2234-35). It
refuted the State's theory that although the marriage had its rocky
nmoments, "they were just two |ovebirds at the tinme that this occurred"”
(Ld. at 2237). In addition, the note refuted the notion that the
problenms in the marriage were related solely to the children (Ld.), anc
supported the argunment to the judge that the hearsay evidence about the
marri age was reliable enough to be admtted (1d. at 2238; 2251-56).

For exanple, state of m nd of a declarant is an exception to the
hearsay rule (ld. at 2239). He also would have used the note during
hi s i npeachnent of Detective M ncey, who testified that he cane up witk
no evi dence suggesting that Pye had a notive and that the nmarital
trouble related only to the children (Ld. at 2240-42). The note could
al so have been used to inpeach the many state w tnesses who attri buted
the trouble in the marriage to the children (1d. at 2243-47).

He recalled a witness nanmed Laura Ervin, who, according to police
reports, had had a conversation with Pye's sister, Carolyn Di xon, on
Sunday, October 30, 1988, at which tinme Carolyn told Ervin that Peggy
had been poisoned with thallium (1d. at 2249; Exhibit 15). Stidham
recalled that the "time |ine" of when the conversation occurred did not

"pan out" (lLd. at 2249).'® Wth respect to Larry Dubberly's statenent

Bln reality, the tinme line fit perfectly. Peggy Carr was
hospitalized for the second tinme on October 30, 1988. In her police
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that Travis Carr was yelling fromhis hospital room (with Pye and
Carolyn in the room "they're trying to kill nme" and "you tried it
once, and it didn't work, you're trying it again," such statements were
consistent with the defense theory (lLd. at 2261).%* Stidham al so
recalled that Detective Paul Schaill, who was the initial investigator,
bel i eved that Pye was the main suspect; Schaill, however, was dism ssec
fromthe case with "his investigation [being] far from concl uded" and
repl aced by Det. Mncey (lLd. at 2262). Had the defense put on a case

in chief, Schaill "would have been the main witness, in ny mnd" (Ld.

statenment, Ervin renmenbered seeing Dixon in the afternoon at the Wl -
Mart. Laura distinctly recalled that she spoke with Carolyn on Sunday,
Oct ober 30th. The conversation with Carolyn was unexpected and
provocative, as she told Ervin on that date that Peggy had been

poi soned with "Thall um (Defense Exhibit 15). What is significant
about this statenent is that at the tinme that Di xon nmade her comment,
Peggy had not yet been di agnosed as havi ng been poi soned; the doctors
did not suspect poison until November 1, 1988 (R 1781-82). Moreover,
it was not until Novenber 2, 1988, 3 days after Carolyn's comment about
thallium that the |ab determ ned that Peggy had been exposed to
thallium (R 1784). Ervin confirnmed her police statenent during the
evidentiary hearing (1PCR 2418-19). The State called Di xon at the
heari ng, who, although confirm ng having spoken with Ervin at the Wl -
Mart, testified that the conversation nmust have occurred sonetine in
Decenber because, in her recollection, it was not until Decenber that

t he doctors discovered that Peggy had been poisoned with thallium (1d.
at 3161). Again, however, the |l ab determ ned that Peggy had been
exposed to thalliumon Novenber 2, 1988, not in Decenber.

14Sti dham | ater expl ai ned that he "nmust have" thought this
statement had no value if he did not question anyone about it,
"ot herwi se, | would have" (ld. at 2333). However, this is just a
"general recollection" on this point, nothing specific (lLd. at 2341).

13



at 2263).1

Al t hough Stidham had "regul ar contact”™ with M. Trepal's wife in
the first few nonths, she was "very concerned"” about the publicity
generated by the case and its inmpact on her, and his contact with her
waned over time (ld. at 2264-65). To the extent that George was a
suspect, "she was al so a possible suspect, an obvi ous suspect" (lLd. at
2266). No information about her being a suspect was brought out
because M. Trepal "was insistent” that "we not point the finger at
Di ana" (l1d. at 2266; 2270). However, they did point the finger at her
during closing argunents agai nst George's wi shes (ld. at 2272).
Sti dham al so knew t hat Di ana had pendi ng charges agai nst her at the
time of her testinony for battery on a | aw enforcenent officer, but she
was not questioned about it (ld. at 2274). She was al so not asked
about the fact that she refused to give any testinony on Fifth
Amendnment grounds in a wongful death |awsuit brought by Pye Carr
agai nst George Trepal (ld. at 2275-76). Further, she was not

questi oned about the fact that, in 1990, she had been sued for an

¥Schaill testified at the hearing that in 1988, he was enpl oyed
by the Polk County Sheriff's Ofice as a hom cide detective (Ld. at
3041). As lead detective in the Trepal investigation, Schaill,
assisted by lieutenant Juanita Crawford, were actively devel opi ng Pye
Carr as the suspect (ld. at 3044-45). Schaill was eventually replaced
by M ncey due to disagreenments with the sheriff's office over the
direction of the case (ld. at 3045-46). He had never seen Exhibit 1,
which was the note from Peggy to Pye; the note would have provided
further evidence of notive on part of Pye Carr (lLd. at 3047).
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incident at a local hotel where she battered and injured a fenal e guest
who was pl aying her nmusic too loudly (ld. at 2277-78).1% This could
have been used to show bias (lLd. at 2312).

David Warren testified about M. Trepal's previous invol venment
with a nmet hanphetamne lab (lLd. at 2282). Stidham believed Warren had
pendi ng charges at the tinme he testified, but Warren had indicated in
hi s deposition that he had not, at |east at the tine of the deposition
(Ld. at 2284). He did not know if Warren had been arrested between the
date of the deposition and his trial testinmony, but it was the State's
obligation to informhimof such (Ld. at 2284).' The pendency of
crimnal charges against a witness affects the witness' credibility
(Ld. at 2288).

Stidham did not recall an incident during trial when Judge

Mal oney instructed the jurors not to go down to the newspaper office

186The records fromthe |lawsuit were introduced i nto evi dence as
Def ense Exhibit 18 (Ld. at 2306).

"Records introduced during the hearing reveal ed that Warren had
been arrested in North Carolina on Novenber 17, 1990, for operating a
vehicle while subject to an inpaired substance (ld. at 2286). He was
found guilty on February 21, 1991 (ld.). Oher records introduced
bel ow establish that Warren was again arrested in Decenber, 1990, agair
for driving subject to an inpaired substance (l1d. at 2287). He pled
guilty on March 6, 1991 (ld.). The records were introduced as Defense
Exhi bits 20 and 21 (ld. at 2291). M. Trepal attenpted to secure an
out - of -state subpoena for Warren, and the |lower court issued the
necessary paperwork. However, Warren chall enged the subpoena in North
Carolina, and a court in that State refused to honor the Florida
certificate of materiality.
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any nore (ld. at 2301). The fact that jurors visited a newspaper
office during trial would probably be grounds for a mstrial, dependinc
on how things were going in the trial (ld. at 2303).

Dr. Marl and Dul aney. Dul aney is a practicing toxicol ogist and
al so perfornms toxicology risk assessnent (ld. at 2750-51). Among his
ot her credentials, he is a Diplomte of the Anerican Board of
Toxi col ogy, of which there are only 1300 nenmbers worl dwi de (ld. at
2751-60). W<th no objection, Dulaney was adm tted as an expert in
chem stry and toxicology (ld. at 2759-60).

Dul aney's revi ew began fromthe "null hypothesis" that the
scientific informati on supported the verdict (ld. at 2761). He was
first asked to review the issue of the arsenic |levels in the urine of
Peggy Carr, Travis Carr, and Duane Dubberly (ld. at 2765). Arsenic is
a highly toxic, but commmn, colorless and odorless poison, which can be
eat en, drank, breathed, and absorbed through the skin (l1d. at 2766).
The synptonms of arsenic poisoning depend on the type, quantity and
quality of the arsenic (lLd. at 2767). An acute dose of arsenic causes
massi ve di arrhea, bloody stools, gastrointestinal upset, and eventual
cardi ac collapse (ld. at 2774). A chronic or slower exposure of |esser
quantities of arsenic over tine "can look like the flu" but then |eads
to neuropathy which is pain, nunbness, and tingling in the hands and
feet (ld. at 2775). The latter is consistent with the Peggy's synptone

upon her first hospitalization, although her urine was not screened for
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heavy netals (ld. at 2776). |If a person is exposed to a | ow dosage of
arsenic over time and is not treated, but the exposure is term nated,
the person will get better because the body expels arsenic on its own
(ILd. at 2779). This is what occurred to Peggy: she had been exposed tc
| ow dosages of arsenic but was untreated; however, she was no | onger
exposed to her arsenic source, got better, and was released fromthe
hospital (1d.).1®

Peggy was re-hospitalized at Wnter Haven Hospital on October 30,
1988, and a heavy nmetal urine screen revealed 616 m crograns of
arsenic, with the expected concentration being | ess than 25 m crograns
(Ld. at 2782-83).' The screening also indicated a high |evel of
thallium (lLd. at 2783-84). Duane's urine, collected Novenmber 16, 1988,
reveal ed 52 m crogranms of arsenic, also an "el evated" level (lLd. at
2785). There was no thallium analysis noted on the report (1d.).
Travis's urine, also collected Novenber 16, 1988, reveal ed 63
m crograns of arsenic, "greater than tw ce what woul d be expected"” (1d.
at 2786). Peggy was given another urine screening on November 15, and
still had 36 m crograns of arsenic (ld. at 2808).

Peggy's first conplaint was on October 21, when she began to get

8peggy's records fromthe first hospitalization indicate that the
flu-1ike synmptonms i nproved, and the feeling in her hands and feet got
better (ld. at 2780).

YBecause arsenic is naturally occurring, there is an "expected
range"” which is classified as "normal"” (lLd. at 2782).
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flu-like symptons and tingling in her hands and feet (lLd. at 2788). Or
Oct ober 22, she conpl ai ned of chest pain, nunbness in hands and feet,
and flu-like synptons, all of which are "very characteristic" of
arseni c poisoning (ld. at 2789).2° On October 24, she was admitted to
Bart ow Hospital, but discharged 3 days |ater because she got better
(Ld. at 2791). On Cctober 28, Travis begins to get ill at hone, and or
Oct ober 30, Peggy is re-admtted to Wnter Haven Hospital because she
is very weak (ld. at 2792). Dul aney opined that it was at this tine

t hat she has been exposed to thallium in addition to an additional
exposure to arsenic as, upon re-adm ssion, she had 20 tinmes the nornmal

| evel of arsenic in her urine (1d.). The second exposure to arsenic
made the thalliumnore toxic (Ld. at 2794; 2816-17). It is also known
that at the same time, Duane and Travis were getting sicker, and, in
Dul aney' s opinion, they were exposed to thalliumas well as arsenic

resulting in their hospitalization on October 31 (lLd. at 2795-96).2

20Because early synptonol ogy of thallium poisoning includes
burning in the feet but not the hands, the State chall enged Dul aney's
assertion that Peggy initially reported tingling in her hands upon her
first hospitalization, and challenged himto show hi ma nmedical record
i ndi cating that Peggy had tingling in her hands (ld. at 2895-96). On
redi rect, Dul aney pointed out that notes from both the adm ssion nurse
and the doctor at Bartow Hospital, where Peggy was initially
hospitalized, reveal ed that her conplaints included "nunbness" and
"tingling" in her hands (lLd. at 2935-36). Peggy had also reported to
her friend as well as her husband that her initial synmptons included
tingling in her hands (ld. at 2936-37).

2IAt the time of their hospitalization, their synptons were
consistent with arsenic poisoning and thallium poisoning (Ld. at 2803).
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The urine screenings of Duane and Travis, done 2 weeks later, reveal ed
el evated arsenic levels, which is an "interesting diagnostic find"
because they had been hospitalized for 14 days and still had arsenic ir
their urine (1d. at 2797). This indicated two possibilities: that they
had received a very high dose of arsenic before their hospitalization
and the | ater readings was the "tail end" of that, or that between
Oct ober 31 and Novenber 14, "they're being given arsenic again" (lLd. at
2797; 2801-03) .2

Dul aney opi ned that there had been two poi sons associated with
these incidents because if Peggy had been exposed to thalliumat toxic
| evels prior to her first adm ssion to the hospital, "she's not going
to get better" because thalliumis "tough" to get rid of fromthe body
(Ld. at 2798). Arsenic, however, can be fairly easily expelled from
t he body, so you are going to get better if nothing el se happens (ld.
at 2798). He summed up that Peggy was initially poisoned with arsenic,
got better, and was then, after being released fromthe hospital the
first time, was subsequently poisoned with toxic |levels of thallium anc
hi gh dosages of arsenic (ld. at 2799). Hi s opinion was supported by

the fact that Peggy's urine still reflected elevated | evels of arsenic

220f course, on their adm ssion on October 31, they al so had
thalliumin their system but because they were possibly not exposed tc
arsenic at an earlier tine |like Peggy was, they were not as weak, and,
due to their youth, were able to survive the thallium poisoning (lLd. at
2801) .
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over 2 weeks after being hospitalized (ld. at 2809).2% To a reasonable
degree of scientific certainty, Peggy Carr, Travis Carr, and Duane
Dubberly were subjected to a separate, second poisoning attenpt with
arsenic (ld. at 2822-23).2% Thus, Dul aney rejected his null hypothesis
that the scientific evidence supported the verdict because "no one has
shown nme anything to find a source of arsenic fromthe Defendant" (Ld.
at 2931).72

Dul aney was al so asked to review the issue of the thallium
di scovered under the sink in an apartment on Pye's property (ld. at
2823). O the swabs taken by Florida health officials, one reveal ed 1€
m crogranms per liter of thalliumfromunder a sink in an apartnent on
Pye's property (1Ld. at 2839-40); all the other 280 swabs taken on

numerous itens were negative (ld. at 2835-37). In Dul aney's opinion,

23Dul aney was aware of a lab report indicating that the | evels of
arsenic in Peggy's systemwere "not inconpatible with the normal from
eating oysters" (ld. at 2810). He opined that her levels of arsenic
were "absolutely"” inconpatible with the |Ievel of arsenic found in
oysters (ld. at 2811-12). The same opinion applied to the arsenic
found in Duane and Travis (lLd. at 2813).

24Dul aney al so expl ai ned that someone with a background in
chem stry only would not be capable of analyzing these issues:
“"[t]hat'd be |ike asking whether a paral egal can argue with a judge on
areas of law' (ld. at 2850-51).

25Det ective M ncey was present at M. Trepal's Sebring home when
M. Trepal was arrested; if any arsenic had been |ocated in M.
Trepal's honme, it would have been listed on the evidence logs (ld. at
2448). He could not recall if any arsenic had been | ocated (l1d. at
2449) .

20



in light of the manner in which the swabbing was perforned, this
reading is "indicative that thalliumwas there, and that the anount of
thalliumthat was collected in that swab is al nost assuredly not all of
it" (lLd. at 2841). To a reasonable degree of scientific certainty, the
thallium under the sink was not "naturally occurring” because it only
showed up in that one place "as opposed to everypl ace el se"; when you
have "naturally occurring” concentrations, "you find it at these kind
of low concentrations, but you find it in many different sanples. You
don't find it in a single sanple” (lLd. at 2841-42; 2844-45).

Al l en Dubberly. Allen is the son of Peggy Carr, and he
identified the handwriting in Exhibit 1 as that of his nother (lLd. at
3056). A nonth before Peggy first becanme ill, her comrunications with
Al l en began to change, and she started showing interest in visiting hir
in Tennessee, where he was serving in the Navy (ld. at 3074-75).
Shortly before she becane ill, Peggy "made it known to nme that she
wanted to conme and stay . . . [I]t wasn't no nore of her inquiring
about how to conme, she wanted to cone" (ld. at 3075). She was
"nervous," "wanted to be by herself,” and that "she needed sonme tine
away fromthe house" (ld. at 3078). Allen arranged for Peggy to cone
and stay (ld. at 3078). He and Peggy al so "devel oped a password to | et
me know that she was on her way and when | could expect her" (lLd. at
3078-79). At first Peggy did not explain the secrecy about her visit,

but "she later said that she didn't want Pye to know' and was "nervous"
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and "scared” and "just wanted it to be a secret” (ld. at 3079-80).
Sharing her feelings with Allen was unusual, as Peggy generally kept
her problenms to herself (1d. at 3081). Allen told Detective M ncey of
his nother's fear of Pye, but Mncey "just told me to hold that

t hought"” and "put that on the back burner for now'; M ncey never again
brought up the subject (Ld. at 3087-88). |If he had been asked, he
woul d have testified about this information at M. Trepal's trial (R
3088-89). He agreed to testify at the evidentiary hearing "[j]ust to
tell ny side" and "to tell everything I know and hope that all of the
truth gets out" and "to even look at Pye a little closer, you know,

just to make sure they see everything, weigh everything” (Ld. at 3089).

Larry Dubberly. Peggy Carr was his ex-wife with whom he had
their sons, Allen and Duane (ld. at 3109-10). He and Peggy divorced
around 1976, but they remained good friends (id. at 3110). About a
nmonth or so before she becanme ill, Peggy told Larry she was having
trouble with Pye, that she was afraid of himand was thinking of
| eaving him (ld. at 3113). When he heard that Peggy and the children
had become ill, he came to Florida and canped out in the hospital
because he "didn't want [Duane] to be alone with Pye Carr" (Ld. at
3114). Larry had suggested to Detective Mncey that all of the famly
menbers take |lie detector tests "so that everyone won't be so afraid

around here" but M ncey said that they were not adm ssible in court

22



(Ld. at 3116).

Duane shared a roomwith Travis Carr in the hospital (lLd. at
3117). Pye was also there with his son, but not every day and ni ght
(Ld.). He often saw Pye in the hospital parking |ot drinking whiskey
and talking with his brother-in-law, Hal Di xon, who was nmarried to
Carolyn, Pye's sister (ld. at 3117-18). Larry would see Carolyn at the
hospital "when Pye was there" (l1d. at 3118). One evening, Larry was ir
Travis and Duane's hospital room when Pye appeared at the door; Travis
hol l ered "Larry, get himout of here. He's trying to kill me" (lLd. at
3119).2 At that tinme, Travis was very sick (lLd. at 3119-20). Larry
al so recalled that after Pye would speak with | aw enforcenent, he woul c
be chai nsnmoki ng and becane "[v]ery restless, very nervous" (lLd. at
3120).

Larry was worried about Duane's safety because when he would cone
into the hospital room "there was baked goods, Kentucky Fried Chicken,
you nanme it," on the beds with "these two boys | aying there dying,
supposedl y" (ld. at 3121). Larry spoke with the doctors, nurses, and
security, but no one knew how the food got into the room (ld. at 3121).
He | ater found out that it was Carolyn D xon who was baking food and

bringing it to the kids (ld.). After this, the doctors ordered that nc

6He |l ater clarified on cross that Carolyn Di xon was also with Pye
during this incident, and that Travis said "they" were trying to kil
hi m agai n, nmeaning both Pye and Carolyn (lLd. at 3127).
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one could visit the children without first signing in (ld. at 3122).
Larry is not convinced entirely of M. Trepal's guilt (Ld. at 3125-26).
Had trial counsel asked, he would have testified on behalf of M.
Trepal (ld. at 3126).

Susan Goreck. During the course of her work in the Trepal case,
Goreck had a conversation with FBI Agent Brekke on or about March 5,
1990, who reported that the lab had found thalliuml nitrate in the
brown bottle found in M. Trepal's garage (ld. at 3137). Goreck "got
excited" and infornmed her supervisors (ld. at 3138-39). The next day,
her supervisor told her to reconfirmthe finding with the | ab because
Goreck had been "awfully excited" after talking with Brekke (l1d. at
3139). She wote an intelligence report reflecting her conversation
with Brekke and the lab (l1d.). The report, authored on March 15, 1990,
reflects both conversations (with Brekke and with Havekost fromthe FBI
| ab), as well as the fact that the brown bottle was found to contain
thalliuml|l nitrate (Ld. at 3141). She recalled that the first actual
| ab report only indicated that the bottle contained thallium (lLd. at
3141). She later received a | ab report dated April 23, 1990,
indicating that the bottle contained .64 grans of thalliumnitrate (ld.
at 3143; 3146). Another l|lab report dated July 9, 1990, reveal ed that
the brown bottle contained thalliuml nitrate (l1d. at 3147). Prior to
her conversation with Brekke on March 5, 1990, she did not know that

the bottle contained thalliumof any sort (ld.). Prior to receiving
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the |l ab report, no arrest warrant was sought or received for M. Trepal
with respect to the nurder of Peggy Carr (ld.). She never personally
turned over her intelligence report to defense counsel, but made the
State aware of it (lLd. at 3144-45).2%

Carolyn Di xon. Dixon has been a nurse for about 30 years, and is
the sister of Pye Carr (ld. at 3159). Dixon knows Laura Ervin because
she once dated her brother (l1d. at 3160). Di xon confirmed having had
the conversation with Ervin at a Wal -Mart "several weeks" after Peggy
and the children were hospitalized (lLd. at 3160-61). She told Ervin
that the famly were in the hospital and were sick (Ld. at 3161). \Wher
Peggy and the kids were adnitted, Di xon and the others had been told
that they had been poisoned with one of three things (l1d. at 3161).

She believed it was in Decenmber that the famly was inforned that it
was thallium (lLd. at 3161).
B. 1999- 2000 EVI DENTI ARY HEARI NG.

Roger Martz. Prior to January 1997, when the prelimnary report

2'The State also called Detective Mncey to testify on this topic.
He expl ained that sonetime in March, 1990, he got a call from Brekke,
who told himthat the brown bottle contained thalliumIl nitrate (Ld. at
3149; 3151). That sane day he got a call from Goreck, who gave himthe
sane information (l1d. at 3149). A few days later, M ncey hinself
called the |l ab and spoke with either Roger Martz or Donal d Havekost,
who confirnmed that the bottle contained thalliumIl nitrate (Ld. at
3150; 3153). The discovery of thalliuml nitrate in the bottle was
"very significant"” for the case, and it led to M. Trepal's arrest
shortly thereafter (ld. at 3153). M ncey did not docunent his
conversations with the FBI lab (Ld. at 3154-55).
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fromthe Ofice of Inspector General [O G was released, Martz was the
unit chief at the FBI lab’s chem stry/toxicology unit, a position he
hel d when he testified at M. Trepal's trial (2PRC 2837-38). Follow nc
the release of the prelimnary report, Martz was put on “tenporary

assi gnnment” doi ng "physical security" at an FBI field office (Ld. at
2835-36). Martz was issued a letter of censure for his "work"™ in M.

Trepal's case (ld. at 2862-63).28

28Despite the fact that the O G Report criticized Martz's
performance in nunerous cases, including the 1993 World Trade Center
bonmbi ng and the Okl ahoma City bonbing, he received a formal censure
only for his work in the O J. Sinpson case and M. Trepal's case. As
to M. Trepal's case, the censure letter provided in part:

In your response to the O G findings, you stated that an
exam ner may properly offer an "opinion" about the
identification of a questioned substance that is stronger

t han the concl usi ons described in the |aboratory report.
However, you also admtted that, based on sone of the test
results, your testinony about drug residues in a bottle of
thalliumnitrate found in Trepal's garage was "debatable."
You admitted in your interviewwith the O G noreover, that
your case notes were inaccurate and inprecise, and that sone
charts were | abeled incorrectly.

Your adm ssions that your docunentation of your case work in
this case was deficient in several respects, and that you
provided trial testinony that exceeded the avail abl e
scientific findings, are evidence of serious m sconduct. As
a Supervisory Special Agent, you are expected to provide a
positive exanple for the enpl oyees you supervise. |In any
crimnal case, but especially in a high profile matter |ike
this one, it is crucial that Laboratory exam ners testify
accurately and offer opinions that are firnmy based on
scientifically supported and appropriately docunented
evidence. You failed to satisfy these requirenents, and in
so doing, had the potential to underm ne the credibility of
t he FBI Laboratory.
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Martz expl ai ned that Donal d Havekost was the primary exam ner who
did the initial analysis on QL, @2, and @B (sanples from 3 Coca- Col a
bottles), and determ ned that thallium was present and quantitated the
ampunt (lLd. at 2881). Martz was asked to determ ne what type of
thallium was added to the Coke (lLd. at 2882; 2995). At that point, the
only information Martz had was that a local |ab believed that thallium
sul phate was added to the Cokes (ld. at 2882).2° He did not speak with
anyone at the Coca-Col a | aboratory, although he conceded that he told
the OGinterviewers that he did (1d. at 2890).

Martz identified his handwitten work notes which did not
i ndicate the dates on which he conducted the various testing (lLd. at
2887; 2892; 2898). They did indicate that he conducted a screening
test called the di phenylam ne (DP) test on sanmples Ql, @, and @3, and
conpared them agai nst sanple K61, which is unadulterated Coke (ld. at
2898-99). According to his notes, the DP test was “positive for Ql

t hrough @3 and negative for K61,” neaning that the sanples “could have”

(Defense Exhibit 2) (enphasis added).

2%He al so knew that | ab exam ners fromthe Coca-Cola Conpany were
going to be testifying that they believed the Coke bottles contained
thalliuml nitrate; he was al so aware that the Coca-Col a anal ysts had
determ ned that thallium | nitrate did not alter the appearance of
Coca-Cola, but thalliumlIll nitrate did change the appearance (ld. at
2896) .
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contained a nitrate (ld.).3% After conducting the DP screening test,
Martz then conducted a “silver chloride” test, which revealed the
results “sane for all” (lLd. at 2912). He conceded there was no test
called the “silver chloride” test and his notes were wong; the test he
actually ran was a “silver nitrate” test, which |Iooks for the presence
of chlorine (Ld. at 2913). His notes also revealed that he conducted ¢
“barium nitrate” test, but he again conceded that while there “may be”
such a test, “it’s not the one that I ran” (ld.). The test actually
conducted was a "barium chloride" test, which tests for the presence of
sulfates (ld. at 2914). As to the “silver nitrate” test he actually

ran and the results which indicated “same for all,” his notes did not
i ndi cate what “same for all” nmeant (ld.). As to the "bariumchloride"
test he actually ran, his notes also revealed that the results were
"same for all," but did not reveal whether "same for all" neant a

positive or negative result for the presence of sulfate (lLd. at

2915) . 31

OMart z di scussed with other people whether other salts besides
nitrate will give a positive result on a DP test, and conceded that he
could not say that no other salt such as chlorate could give a positive
result (Ld. at 2908-09). Moreover, depending on how the DP test is
conducted, i.e. whether the solution was dropped in slowmy or quickly,
the results could be manipulated (ILd. at 2909-12).

SIMartz's "recol l ection" was that the result was positive for al
sanples on the silver nitrate test, and negative for all sanples on the
barium chloride test (PCR 2916); however, he acknow edged that he had
no such recollection at the tinme of his interviewwith the OG and
that his "recollection" as to the results "cane to hinl on the w tness
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At trial, Martz testified that one of the bases for his
conclusion that thalliumnitrate had been added to the Cokes was the
positive result fromthe DP test (lLd. at 2920); 3 however, he
acknow edged at the evidentiary hearing that nitrate is not the only
substance that woul d produce a positive DP result (ld. at 2921).3 In
addition to the DP test, he testified at trial that he relied on the
ion chromat ography [IC] test to conclude that thalliumnitrate was
added to the Coke sanpl es; 3 however, he explained below that he did
not know what type of reagents were used in conducting the IC test,

that he hinmself did not even run the IC test on the sanples, and could

stand (ld. at 2916-18).

32See R. 3557 ("Based on that [DP] test | concluded that thallium
nitrate was added to the Coca-Col a").

SMartz admitted that his trial testinony that, based on the DP
test, thalliumnitrate was added to the Cokes, "would not be accurate"
(Ld. at 2924), and that what he told the jury was incorrect (lLd. at
2925). In light of his hearing testinony, Judge Bentley's order |ater
found that "Martz testified falsely at trial when he stated that a
positive result on the DP test will yield a blue color indicating the
presence of nitrate. |In fact, the blue color indicates the presence of
an oxi di zer which could, among other things, be nitrate" (lLd. at 2678).

34The charts for the IC testing on the Coke sanples reveal ed the
presence of not only nitrate, but also chlorine, phosphate, carbonate,
and ot her substances Martz could not identify (Ld. at 2984-85). 1IC
testing on the @ sanple reveal ed the presence of not only nitrate, but
al so chlorine and other substances that Martz could not identify (ld.
at 2985-86). These results were never disclosed to defense counsel.
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not renmenber the last time he used IC technology (lLd. at 2926).3% He
al so admtted that he falsely told the jury that he performed IC
testing on all three sanples, when in fact "I had only tested two of
them' (1d. at 2928).36

In addition to the DP and IC testing on the Coke sanples that he
testified to at trial, Martz acknow edged conducti ng other testing on
t he sanmples, including mass spectronmetry [MS], x-ray diffraction [ XRD],
scanning el ectron mcroscopy [SEM, and liquid chromatography [LC] (Ld.
at 2929-30).% O these tests, he personally only conducted the MS

testing, and only on the QL sanple (ld. at 2930).3%® He conducted the

35At trial, Martz told the jury that he hinself ran the I C testing
(R 3558). Below, Martz testified that he never told trial counsel that
he personally did not run many of the tests because he was not asked
t he question (2PCR. 3062).

36Judge Bentley found that "Martz testified falsely at trial that
he had run @ on the IC. Wthholding information can constitute a
falsity. . . That is the case here" (Ld. at 2679).

3ln his pretrial deposition, however, Martz told Dabney Connor
that his conclusion that QL through @ contained thalliumnitrate was
based solely on the DP and IC tests, and that this constituted his
"entire involvenment” in the investigation. He never disclosed that he
conducted additional testing, which, as the | ower court found, was
"particularly inportant because the defense could have used this
information to suggest that Martz was not satisfied with the initial
results and sought additional data" (ld. at 2679).

38The sanples he used for the MS testing on QL were nostly solid
probes "where you place a small sanple and do a probe cum and then heat
it up"; other ones were liquid injections done using a wire, a
techni que that is not done in nost forensic |aboratories (ld. at 2935-
36). Martz knew no one else that conducted the liquid testing using a
wire, and "[n]o one to ny know edge in the FBI |aboratory had done it
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MS testing to determ ne what salts of thalliumwere present in the
sanpl es and what was present in unadul terated Coca-Cola (ld. at 2930).
At this point, he was specifically looking for nitrate (1d.).3°
However, he did not come up with thalliumnitrate but instead "a | ot of
different salts"” such as thalliumsulfate, thallium phosphate, thalliur
oxi de, and thalliumchloride (lLd. at 2940; 2948-55; 2958-60). Because
he was not able to find nitrate, the MS testing "didn't work™ in his
vi ew and "was not used for any conclusion | made in this case" (ld. at
2957) . 40

Martz also did IC testing on sanples K61 and K66, which were
sanpl es of unadul terated known Coca-Cola, in order to determ ne what
known Coca-Col a contained (ld. at 2970). These tests showed the
presence of nitrate (ld. at 2972; 2974; 2985). However, Martz did not
bel i eve that Coca-Cola truly contained nitrate because he got a
negative result on the DP test when he tested K61 (ld.). \When

confronted with the disparity between the IC test indicating the

before I did it" (lLd. at 2927). This technique was al so not sonething
whi ch had been peer reviewed in publications (lLd. at 2938).

%As Martz | ater explained, when he received a case for anal ysis,
outside information from | aw enforcenent can be useful, for exanple,
"[1]f we're working on a case where they think a very unusual poison
was used and they can tell us what that is, we will target for that
conpound” (ld. at 2994).

9The XRD and SEM testing on the Coke sanples also revealed salts
other than nitrate (l1d. at 2962-64).
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presence of nitrate in known Coca-Cola and the DP testing which
presunptively determ ned a |lack of nitrate, Martz explained that either
t here was not "enough" nitrate in the Coca-Cola or the DP test was not
"sensitive enough"” to detect it (ld.). He had no explanation for the
difference in the tests with respect to the presence of nitrate in
known Coca-Cola (ld. at 2974).4%

On the airplane to Florida for the evidentiary hearing, Martz
perfornmed a quantitative analysis of the nitrate he identified in the
Ql- B sanples (ld. at 2990). Prior to trial, he "didn't think it was
possi bl e" to do the anal ysis because he had "m sread" one of the charts
(Ld. at 2991).%

Martz was questioned about his deposition testinony which

41Thi s i ssue was of obvious inportance: if there is nitrate in
known Coca-Col a, that could explain the presence of the nitrate ion in
t he adulterated Cokes, thus raising questions about whether it was
thalliumnitrate put into the soda or some other salt of thallium
Martz affirmatively lied to the jury when asked about this specific
i ssue by the prosecutor (R 3569). Martz admtted at the hearing that
"one test gave an indication and the other didn't" (2PCR 3006). On
this point, Judge Bentley found that "Martz m sled the jury when he
testified that nitrate was not present in unadulterated Coke. In fact,
| C testing reveal ed a substance which could have been nitrate" (2PCR
2678), a fact which "would have been useful to the jury" (Ld.).

42During his cross-exam nation, Martz discussed the details of his
ai rpl ane analysis (2PCR. 3031). Later at the hearing, FBI scientist
Thomas Jourdan testified to the results of the quantitative analysis he
al so conducted; Jourdan's testinony in this regard, however, was
rejected by Judge Bentley as being "not credible" because it relied on
flawed charts and unreliable data gl eaned from Martz's inaccurate and
i nconplete testing (1d. at. 2678; 2680).
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centered on the actual FBI Lab Report issued in the case on July 10,
1990. At deposition, Martz testified that the report indicated that he
"identified" the nitrate ion in the adulterated sanples, and concl uded
that Q1L through Q3 "contained thalliumnitrate” (ld. at 2998). 1In his
di ctation, he only concluded that the sanples were "consistent” with
thalliumnitrate being added, which are "[d]ifferent words" than the
definitive conclusion that the sanples "contained” thalliumnitrate
(1d.). He conceded that "when you say sonething contained, you're
inplying that it's in there for sure" and is a stronger statenent than
"consistent with" (Ld. at 2999). Martz contended that perhaps the
transcript of his deposition was wong, and he "should be given the
benefit of the doubt that maybe | didn't say that" (ld. at 2999-3000).
However, he acknow edged that at trial, he also gave the stronger
statenment that thalliumnitrate was "added to" the Cokes (ld. at 3000).
Martz did not think that the two different conclusions were "nuch
different" (lLd. at 3001).4

Aside fromthe Coke samples, Martz was al so asked to identify a
powder | ocated in sanple Q06, which was a small bottle located in M.

Trepal's vacated garage after having noved out of his house (ld. at

43Judge Bentley rejected Martz's view on this point: "Martz never
expl ai ned why he wwote one thing in his notes and testified to
sonething else. Any attenpt to say they nean the sane thing does not
hol d water" (2PCR. 2679).
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3007-08) .4 He conducted various tests on Q06, including XRD, MsS, and
infrared spectrophotonetry [IR] (ld. at 3008). As with the Coke
sanples, Martz hinself did not run the XRD testing on Q206 (ld.). He
concluded that Q206 contained thalliumnitrate (1L.d. at 3009). \When
asked about the fact that the charts reflecting the results of the XRD
run on Q206 reveal ed peaks showi ng ot her substances, Martz expl ai ned

t hat he was "not an expert on x-ray diffraction” (Ld. at 3010).

As to the IR testing on @206, Martz indicated that it al so
revealed thalliumnitrate (1d. at 3012). \When confronted with the
actual charts which showed discontinuity in the peaks, he admtted that
"Thalliumnitrate is a difficult conmpound to run an IR on," but was
personal ly "satisfied" that the chart showed a "match" for thallium
nitrate (1d. at 3012-13). He also admtted that he told the OG

investigators that his results as to Q206 were "debatable" (l1d. at

44See Trepal v. State, 621 So. 2d 1361, 1365 (Fla. 1993). The
shed was | ocated on M. Trepal's Alturas property, which he eventually
nmoved out of in November, 1989, over a year after the poisonings. [|d.
at 1365. Shortly after noving, M. Trepal agreed to rent the Alturas
property to "Sherry Guin," who was, in reality, Susan CGoreck, the
undercover detective. Goreck, posing as Guin, had previously entered
t he garage before M. Trepal noved out and was famliar with its

interior. 1d. Once the "rental" arrangenent was finalized in
Decenber, 1989, |aw enforcenent entered the property and "found" the
bottle in a drawer of a workbench. 1d. 1In actuality, the drawer from
which this small bottle was recovered was filled with matting, paper

cloth stuff, and was likened to a rat's nest (R 7355, 7357)
(Deposition of Brad Brekke).
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3013).

Thomas Jourdan. Jourdan and Steven Burneister were asked to
review Martz's work and "offer a defense" on behalf of the FBI to the
O G findings (lLd. at 3081-83). He and Burneister had to speak with
Martz because they were not able to figure out his notes and charts,
which were "deficient in detail"™ (ld. at 3086; 3089; 3092; 3095). As
an FBlI |l ab unit chief, Jourdan would not have accepted Martz's
di ctati on because of the faults with his notes and charts, as well as
the fact that he relied solely on the DP and IC tests (lLd. at 3106).
Martz shoul d not have testified to the contents of Q3 w thout having
conducted any tests on it (ld.) Jourdan also testified that the IC
charts revealed that there was a small amount of nitrate in known Coca-
Cola (Ld. at 3115-16).

In Jourdan’s view, there is a difference between sayi ng sonething
is “consistent with” as opposed to “identified as”; “identified as”
denmonstrates a “high | evel of confidence, ruling out other

possibilities, essentially exclusively,” whereas “consistent with” is ¢
“l ess confident” conclusion (ld. at 3117). As a unit chief, Jourdan
woul d “have a problent with one of his exanm ners concluding in

di ctation that sonmething was “consistent with” but testifying in court
that it was “identified as” because the latter is a “considerably

stronger statenent” (ld. at 3118). |If he had been the unit chief, he

woul d not have signed out the report in this case based on the work

35



that Martz did (Ld. at 3120).

In his opinion, thalliumnitrate was added to QL and 2; he could
say nothing about @3 (ld. at 3122 et. seq.).* |In explaining his
concl usi ons, Jourdan conducted a stoichionetric analysis relying on the
hei ght of certain peaks on the charts which he measured with a ruler
based on his assessnent of the peak height, Jourdan believed that QL
and Q2 contained thalliumnitrate (lLd. at 3128-30; 3138-39). He did
acknow edge that the issue of whether thalliumchloride had been added
had not been “fully explored” (ld. at 3141-42).

Steven Burnmeister. Currently the unit chief of the chem stry
unit at the FBI |ab, Burneister took over the position that Martz
previously held (lLd. at 3163-64). The IC charts relied on by Martz
| acked sufficient standards “that | would have |iked to have seen” and
was a deficiency (ld. at 3167-70). He was also “not sure exactly” how
the sanples that Martz used for the I1C testing were prepared, which is
an inmportant factor to determ ne how the systemis operating (lLd. at
3172-73). The charts also | acked information detailing whether the

proper pre-testing procedures were enployed on the machinery (lLd. at

“SHowever, he was inpeached with his statenment to the O G in which
he testified that he would not have rendered the opinion that thallium
nitrate was added to the Coca-Colas (1d. at 3451-52). Judge Bentl ey
| ater rejected Jourdan's opinion on this point as "not credible”
because his role in the O G investigation "colored"” his testinony, as
well as the fact that his analysis was grounded on admttedly
i naccurate and flawed notes and charts (lLd. at 2680).
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3173-74).

Bur mei ster woul d not have testified at a trial that thallium
nitrate had been added to @3 when no IC test had been run on Q@ and the
| C was the basis for the opinion as to QL and @ (ld. at 3184). Based
on the stoichionmetric analysis testified to by Jourdan, Burneister
opined that thalliumnitrate was added to the Cokes (ld. at 3195-98). 46
Wt hout the stoichionetric analysis conducted by Jourdan, he would be
| ess confident about his opinion that thalliuml nitrate was added to
t he Cokes (lLd. at 3198).

Dr. Marl and Dul aney. Dul aney was requested to review the issue
of Martz's testing as well as the stoichionmetric analysis conducted by
Jourdan (lLd. at 3208-10). According to Dul aney, Jourdan's opinion that
thalliumnitrate was in the Cokes was pren sed on assunptions never
proven by Martz's work (lLd. at 3212-13). Because the process by which
Martz, and | ater Jourdan and Burneister, ruled out the presence of
sulfate or chloride failed to neet scientific standards, "there's no
way that fromthis information al one that you could have elim nated
chloride or sulfate in Coca-Cola" (Ld. at 3263).

The second problem wi th Jourdan's analysis is that the peaks on
the chromatogramfromthe IC testing were not stable, and because no

standard was run and there is no stable system it is not possible to

46Judge Bentley also found this opinion not credible for the sane
reasons as with Jourdan (ld. at 2678-80).
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determ ne the contents (ld. at 3214). Moreover, the work in this case
is based on nore than one set of unknown circunstances: not only is it
not known where chl oride and sul phate cone out on the tests because no
known standards were run, but Coca-Cola itself is unknown, particularly
when various thalliumsalts of unknown origin are added to it (ld. at
3218-20). As Dul aney explained, "if you're going to base things on
supposition, then everything else carries that stigma. Everything"
(Ld. at 3224).

Dul aney al so di scussed the | ength of the peaks on the charts that
Jourdan used in formulating his stoichionmetric analysis, explaining
t hat Jourdan's concl usion was based on a "sinple nechanical error”
because the pen that was recording the peak on the chart ran out of

paper, thus failing to register the peak's true height (lLd. at 3226-

27). In other words, the pen "hits the top [of the chart] and goes no
further [] because the pen can go no further. It's a sinple mechanical
error” (Ld. at 3227). Because one cannot tell "how far that pen woul d

have gone if it could have," one cannot nmake the cal cul ation that
Jourdan did (lLd. at 3228-29). The machine error, conpounded with
Martz's failure to run known standards in Coca-Cola, |led to unwarrantec
scientific assunptions by the FBlI because "when you start throw ng
doubt upon doubt upon doubt, the scientific accuracy |evel gets chippec
away" (ld. at 3237). All that can be said about QL and @ is that they

contain thallium as to Q06, there is "sone debate" as whether it
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contained thallium|l nitrate (Ld. at 3228).

Dul aney summed up that "based upon the standards in the
scientific community, [Martz's work] certainly would not neet those
st andards because of the difficulties that we' ve tal ked about here"
(Ld. at 3255). Based on Martz's work, no conclusion can be nmade to a
reasonabl e scientific certainty that thalliumnitrate was added to QL
and @ (lLd. at 3257).4 Martz's trial testinony ruling out the presence
of nitrate in known Coca-Cola also did not nmeet reasonable scientific
standards (ld. at 3270). It is not reasonable for scientists to
reach concl usions based on possibilities, and that what occurred in M.
Trepal's case was "junk science"” (ld. at 3295). The problemw th usincg
possibilities is that they are not based on any scientific nethodol ogy

and are open to interpretation based on the examner's bias (ld. at

4’For exanple, the pretrial experinents conducted by the Coca-Col a
Conpany reveal ed that the addition of salts other than nitrate did not
result in any detectable change in the appearance of the Coke (lLd. at
3267-68). This is consistent with Coca-Cola chem st, Frederick Reese,
who testified at trial that he conducted tests to determine if various
forms of thalliumwould dissolve in Coke without changing its

appearance (R 3402). Reese determned that Thallium Sul fate, Thalliur
Mal eanate and Thallium | N trate went into solution in Coke w thout
changing its appearance, but that ThalliumlIll Nitrate turned Coke a

muddy color (R 3405-06). Thus, this Court's statenent on direct
appeal that the evidence at trial was “that of the chem cal forns of
thal liumthat exist, only one formcan be introduced into Coca-Col a

wi t hout producing noticeable changes in the drink,” Trepal, 621 So. 2d
at 1364, is factually incorrect, as Reese clearly testified that when
he put Thallium Sul fate and Thallium Mal eanate in Coke, “The product

| ooked the same” (R 3405).
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3295-97) . %8

Dr. Frederic Wiitehurst. Whitehurst is a forensic consultant for
t he Forensic Justice Project in Washington, D.C. (lLd. at 3314). He
entered the FBI Lab in 1986, and left in 1998 (1d.). He had specific
experience and training with the scientific machinery used for the
testing of the evidence in M. Trepal's case (ld. at 3315-19).
Wi t ehurst opined that the IC work relied on by Martz to opine that
thalliumnitrate was added to the Cokes failed to neet acceptable
scientific standards (ld. at 3388-91).4 \What |eft Whitehurst
"di sturbed"” about Martz's work is that "I don't know what wi |l happen
when you put a strong oxidizing agent into Coca-Cola," particularly due
to "our ignorance of thalliumchem stry” (Ld. at 3393). Although
VWhi t ehurst did not doubt that thalliumwas found, "I don't know how
wi t hout research we can determ ne what thalliumsalt it was" (ld. at

3394) . 50

48Judge Bentley found Dr. Dul aney's testinony and opinions "highly
credible"” (l1d. at 2678).

9\\hi t ehurst testified that the person who actually did the IC
testing in this case was not a conpetent exam ner, and that he hinself
woul d not rely on his results (l1d. at 3428). The charts in M.
Trepal's case were an exanple of the shortcom ngs of the exam ner who
ran the I C tests (l1d. at 3429).

OFor exanple, it was possible that one formof thalliumsalt such
as chloride could have been added to the Coke, but the reaction with
t he Coke could have caused another salt such as nitrate to cone out
(Ld.). Thus, "I"'mleft with this concern as a chem st, as a scientist,
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Whi t ehurst also reviewed Martz's work on Q206 (ld. at 3398). It
was not scientifically reasonable to rely on the XRD testing to
conclude that Q206 contained essentially pure thalliuml nitrate,
because "the chart says there's two things in there" (ld. at 3399).
Essentially, "it's kind of |ike nmaybe not quite nmaking a blue
Vol kswagen into a red Chevy, but you know, if it is adjusted a little
bit, it can call this thalliumnitrate"” (ld. at 3401-02). That
concl usi on, however, is prem sed on the fact that "the conputer prograr
sort of twists the data just a bit" (Ld. at 3401). He also reviewed
the FTIR testing conducted on Q206 in order to see where Martz was abl e
to identify thalliumnitrate; however, he was "concerned about the
quality of the spectra” fromthe FTIR tests (ld. at 3403). The charts
suggested that "the sanple was prepared inproperly” because of the
abnormal |y vacillating peaks and shapes of the spectrum of the charts
(Ld. at 3404). All the readouts establish is "consistency” with the
"presence"” of thalliumnitrate, which would need to be re-confirned to
t he poor quality of the sanple preparation and the spectra (lLd. at
3405). Opining that the substance in Q206 is consistent with the
presence of thalliumnitrate, however, is not the sanme as opining that

Q06 contained thalliumnitrate (1d. at 3406).°% Because the FTIR work

there are too many unknowns here" (ld. at 3395).

51 Judge Bentl ey found Whitehurst's testimony and opinions "highly
credible" (Ld. at 2678).
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relied on by Martz was "problematic,” Whitehurst could not, to a
reasonabl e degree of scientific certainty, conclude that thallium|
nitrate was in Q06 (ld. at 3431). Essentially, "we didn't know enougf
about thalliumchem stry, and we didn't do enough research to find out"”
(Ld. at 3436).52

Jonat han Stidham Stidhamtestified that "the Q206 bottle and
t he Coca-Col a bottles and their relationship to one another
[were] the nost inportant part of the case" because they were "the only
thing that |inked George Trepal in anyway to this crine" (ld. at 3510).
Wt hout the Q206 bottle, Stidham did not believe that the State could
|l egally prove its case (ld. at 3510-11). The particular kind of
thalliumthat Martz testified was contained in the Q06 and Coke
sanpl es was al so inportant to the case and sonmething which the State
"made a big deal about™ at trial (ld. at 3511).

The defense did not have the notes and charts of Martz's testing

and woul d "absol utely" have expected them to have been disclosed (1d.

52\Whi t ehur st opined that the testing conducted in this case with
thallium shoul d have been peer reviewed in 1988-90 (ld. at 3410).
Al t hough the machi nes thensel ves that were used were well established,
the application of certain materials to the machi nes nust al so be peer
reviewed: "Can we apply what we're doing to an unknown material, Coca-
Col a, and undefined reactions between materials that are thallium basec
which we can feel confident about, but what are they and what wll
happen?" (ld.). Because these aspects were |lacking, "we end up in this
environment right here today doing peer review for the first tinme" (Ld.
at 3411). Because Martz's work was not peer reviewed, "therefore there
are these questions that are associated with it" (ld. at 3412).
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at 3513). "[Hlad we been able to cast any doubt on the appropri ateness
of the scientific testing, | think it would have been significant in
the trial" (lLd. at 3514; 3515). Q206 and the thalliumin the Cokes
were "the closest thing to direct evidence that existed. Everything

el se was just hype" (ld. at 3515-16).

Had the defense known of this information, it would have led to a
Frye challenge to the Martz's conclusions (lLd. at 3516). Moreover,
wi t hout the appropriate testing on the thalliumby the FBI, the
adm ssibility of M. Trepal's prior conviction and the testinony of
Ri chard Broughton could have been affected, because they depended on
the link between the salt of thallium found by Martz and the
met hanphet am ne producti on process that Broughton testified about (Ld.
at 3517-19). As he explained, "if what the FBI |ab had found was not
sonet hing that could have been used in the process of manufacturing
met hanphet anm ne, that would have been further grounds to keep it out of
evi dence" (ld. at 3519). The defense hired an expert from Georgia Teckl
to evaluate the evidence, although the expert was doing different
exam nations than the FBI was (ld. at 3529-30).

Dabney Connor. At no time during the case did Connor ever see
Martz's notes or charts (l1d. at 3538). Based on the O G report, there
were "certainly many matters that not only would have been proper for
cross-exam nation at trial, but would have been subject for pretrial

notions for exclusion of not only his testinony but perhaps other
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wi t nesses that dovetailed or coattailed himin the trial" (lLd. at
3540). WMartz did "sloppy work" which "bring[s] to ny mnd to question
the validity of the results” (l1d. at 3539-40). Connor woul d have
brought a Frye challenge to the evidence, and used it to inpeach
Martz's conclusions if the Frye chall enge had been unsuccessful (lLd. at
3567-69) .

The fact that Martz conducted nore tests then he indicated in
deposition woul d "absol utely" have been inportant to effectively
question him (lLd. at 3541). He also would have wanted to know why
Martz did not test B3 but testified that he had (ld. at 3541-42).
Connor al so explained the inportance to the case of the specific salt
in the thallium "the bottomline significance of that is if there is
a particular salt of thalliumin the Coke bottles and a different salt
of thalliumin the Q206 bottle, then it would certainly be obvious that
the thalliumin the Cokes didn't come fromthe Q06 bottle" (lLd. at
3542). It would have been significant to know if the three Coke
bottl es contained a substance other than thalliumnitrate (1d. at
3543). It also would have been significant to know if Martz's testing
reveal ed that known Coca-Cola had nitrate in it: "that goes to the
guestion of, okay, you found nitrate in the Cokes. Did Coke put it
there, or did soneone else put it there?" (lLd. at 3544). CGeorgia Tech
did not conduct the sane tests that the FBI lab did (ld. at 3544-48).

Georgia Tech's work would not have precluded the defense from attacki nc
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the FBI testing, had the information about Martz been disclosed (lLd.).

SUMVARY OF ARGUMENTS

1. Due to the conbined effects of the adm ssion of false
scientific testinony, wthhol ding of excul patory evidence, and
i neffective assistance of counsel, M. Trepal did not receive a fair
adversarial testing at the guilt phase. Significantly, the | ower court
found that FBI chem st Roger Martz commtted perjury at M. Trepal's
trial about the results of the only direct evidence of M. Trepal's
guilt: the contents of the Coca-Cola bottles consunmed by the victins,
and a bottle found in M. Trepal's vacated garaghbbreover, despite
t he suggestion by a retained pathol ogist that the defense team needed
to hire an expert toxicologist, no toxicologist was retained. This
deficiency severely prejudiced M. Trepal in a nyriad of ways. The
defense also failed to present substantial evidence relating to other
suspects, including Pye Carr, his sister, Carolyn Di xon, and M.
Trepal's wife, Dr. Diana Carr. The State also wthheld excul patory
evi dence, all of which would have been inportant information for the
jury to know.

2. The State never disclosed that the Pol k County Sheriff's
Office, long before M. Trepal was arrested, was obsessed about making
a novi e about the case. Discussions in the departnment were ongoing as
to the potential for a novie, including discussions that if M. Trepal

was not arrested, no novie could be made. The | ower court erroneously

45



concluded that, absent direct evidence that a contract had been signed
prior to trial, the claimnerited no evidentiary hearing.

Consi derations of fame and fortune played a role in the ultimte arrest
of M. Trepal, and the jury should have been entitled to weigh this

i nformation.

3. The trial record reveals that jurors went to the | oca
newspaper office during trial to inquire about a picture that appeared
in the paper. Because neither trial counsel nor the trial judge
recal | ed what had occurred, the | ower court denied relief. However,
M. Trepal had sought perm ssion to call the jurors at the evidentiary
hearing, but his request was denied. This claimshould be remanded for
a hearing at which tinme the jurors can be called to testify.

4. Trial counsel were burdened by an actual conflict of
i nterest because they represented M. Trepal, who was married to one of
t he key suspects in the case, Dr. Diana Carr, who was al so paying the
substantial legal fees. The lower court erred in summarily denying
this claimand finding it procedurally barred, for it could not have
been rai sed on direct appeal.

5. No adversarial testing occurred at the penalty phase. No
evi dence was presented by the defense. Despite having the unique
opportunity to present |ingering doubt evidence due to the stipulation
by the State, no such evidence was adduced. Moreover, a nunber of

fam |y nmenbers, Mensa acquai ntances, and expert w tnesses were
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avai | abl e who coul d have humani zed M. Trepal. As a result, confidence
is undermned in the jury's 9-3 death recommendati on.

6. Public records should be disclosed to M. Trepal, including
the file relating to a confidential informant, w thheld records from
the State Attorney's Ofice, and "hundreds of hours” of wtness
interviews taken by Jeffrey Good, who, along with Susan Goreck, wote ¢
nonfiction account of Goreck's exploits in investigating M. Trepal's
case.

ARGUMENT 1| --NO GUI LT PHASE ADVERSARI AL TESTI NG

M. Trepal's jury was presented with some 80 prosecution
wi t nesses, many of whomtestified nore than once. The jury was
presented with no defense witnesses. The prosecution presented a one-
sided case full of sal acious innuendo and fal se evidence, and preyed or
the jurors' enotions by portraying the Mensa organi zation as a "voodoo
cult."% The absence of evidence was argued as establishing guilt,
whil e the existence of evidence disproving guilt was argued as
insignificant. Unbeknownst to the jury, the Sheriff's O fice had been
interested in pursuing a book or novie deal about the case; once the

conviction was returned, the principal |aw enforcenent officers, Susan

8 n fact, in an article witten after the trial, one of the

jurors confessed that "that odd club of his called Mensa -- scared her
fromthe very beginning. [The juror] said she believes Mensa has
'voodoo cerenonies' during neetings." Mke MLeod, "Murder, He Wote,"

FLORI DA MAGAZINE, May 12, 1991, at 17.
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Goreck and Ernest M ncey, began shopping with Holl ywood producers for
the rights to the story, and a contract was eventually signed. The
only experience any of M. Trepal's |legal team had in defending a

mur der case consi sted of one attorney having done a nurder case "a gooc
thirty years" before M. Trepal's trial. 1In short, M. Trepal's trial
was the ultimate "sacrifice of [an] unarnmed prisoner [] to gladiators.”

United States ex rel. Wlliams v. Twoney, 510 F.2d 634, 640 (7th Cir.

1975).

Due to the singular and conbi ned effects of false and
i nadm ssi ble scientific evidence, the w thholding of excul patory
evi dence, ineffective assistance of counsel, and newly discovered

evi dence, M. Trepal did not receive an adversarial testing. Gaglio v.

United States, 405 U. S. 150 (1972); Brady v. Mryland, 373 U S. 83

(1963); Strickland v. Washington, 466 U.S. 668 (1984); Jones v. State,

591 So. 2d 911 (Fla. 1991); Frye v. United States, 293 F. 1013 (D.C

Cir. 1923). The overwhel m ng evi dence adduced at the evidentiary
hearings in this case, > conmbined with the factual findings of the

| ower court, establishes that a new trial is warranted.

M. Trepal did not receive an evidentiary hearing on all of the
all egations in his first 3.850 notion. Thus, those allegations nmust be
taken as true at this juncture, and a hearing is warranted if the files
and records do not conclusively refute the allegations. Lightbourne v.
Dugger, 549 So. 2d 1364 (Fla. 1989). M. Trepal submts that a new
trial is warranted on the issues which were resolved at the evidentiary
heari ngs, but does not waive his argunent that a hearing should have
been granted and shoul d be granted on the remaining allegations.
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A. FALSE AND | NADM SSI BLE SCI ENTI FI C TESTI MONY. The | ower court

found that Roger Martz's "conduct at trial was outrageous and shocki ng"
because he testified falsely and nmsled the jury (2PCR. 2682). His
evidentiary hearing testinony was |ikew se "evasive and m sl eadi ng"
(Ld. at 2678). The court also found that "[t]he testing results of the
Coke sanples and Q206 were the only direct evidence of Trepal's quilt,"”
that "if Martz had testified truthfully the only direct evidence in the
case woul d have been greatly weakened,"” and that "[t]here is no doubt
that the data available at the time of trial did not support the

opinion Martz offered and that he knew it" (ld. at 2679-80). Despite

t hese findings, which are due deference on appeal, Stephens v. State,
748 So. 2d 1028 (Fla. 1999),5% the court concluded that no new tri al

was warranted under either a Brady or G glio analysis because there

exi sted "strong" circunstantial evidence to support the convictions
(2PCR. 2688-90).°% The |l ower court's | egal conclusions are erroneous,
and relief is warranted.

1. Frye issue. Below, M. Trepal argued that, had trial

counsel known of the withheld information regarding Martz's work in

5The ultimate | egal conclusions reached by the |ower court are
revi ewabl e de novo. State v. Huggins, 788 So. 2d 238, 242 (Fla. 2001);
Way v. State, 760 So. 2d 903, 913 (Fla. 2000).

6The |l ower court did find that trial counsel rendered deficient
performance in failing to have an expert to be present at trial to
advi se them of the appropriate testing procedures and to i npeach
Martz's conclusions (2PCR. 2687).
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this case, not to nention his false and m sl eading testinony, a
pretrial challenge pursuant to Frye would have been made and woul d have
been successful .® Although the |lower court did not address this issue
directly, it cannot be disputed that a Frye challenge, if made, would
have been successful, and Martz's testinony woul d have been excl uded
based on the lower court's findings regarding Martz's work. This

Court's review of Frye issues is de novo. Hadden v. State, 690 So. 2d

573, 579 (Fla. 1997).

At trial, the State, as the proponent of the scientific evidence,
woul d have to establish by a preponderance of the evidence that (1)
both the underlying scientific principle, theory or methodol ogy used tc
devel op the evidence was generally accepted in the scientific
community; % and (2) the specific testing procedures enployed to
devel op the evidence were generally accepted in the scientific

comrunity. Hayes v. State, 660 So.2d 257, 263-265 (Fla. 1995); Ranirez

v. State, 651 So.2d 1164, 1168 (Fla. 1995).% Because reliability of

Trial counsel testified that they would have nmade a Frye
challenge to Martz's concl usions had they known of the information that
has since cone to |ight (2PCR 3561; 3567-69).

58Thi s prong exam nes the testing technique and determnm nes whet her
the technique is sufficiently established to have gai ned general
acceptance in the scientific field. Hayes, 660 So.2d at 264; Ramrez,
651 So.2d at 1167; Frye, 293 F. at 1014.

9The Hayes/Ranmirez two-part standard stens directly fromthis
Court's adoption of Frye as the basis for evaluating the adm ssibility
of scientific testinony. See Brimyv. State, 695 So.2d 268, 271 (Fl a.
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the scientific nethodology is the sine qua non of adm ssibility,
Hadden, 690 So.2d at 577, results of specific experinments based upon
generally accepted scientific principles are still inadm ssible if the
testing done in the particular case did not adhere to procedures

t hensel ves generally accepted in the scientific community. Hayes, 660
So.2d at 263-64; Ramirez, 651 So.2d at 1168.°% This inquiry focuses
on, anmong other things, the quality of Iab work and the testing
procedures foll owed. Hayes, 660 So.2d at 263-264 (finding DNA evidence
based upon accepted methods still inadmn ssible because of flaws in
particular testing); Ranmirez, 651 S.2d at 1167 (principle focus under
Frye is on the reliability of the scientific theory or discovery from

whi ch expert derives opinion); Husky Industries, Inc. v. Black, 434

So. 2d 988, 992 (Fla. 4th DCA 1983) (expert opinion inadmn ssible where

based on insufficient data). The evidence offered at trial nust be

1997); Hadden v. State, 690 So.2d 573, 578 (Fla. 1997); Hayes, 660
So.2d at 262; Ramrez, 651 So.2d at 1167; Flanagan v. State, 625 So. 2d
827, 829 n.2 (Fla. 1993); Stokes v. State, 548 So.2d 188, 193-94 (Fl a.
1989). The Court has retained the Frye standard because it arguably

i nposes a "higher standard of reliability" than the federal standard
announced in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S. 57¢
(1993). Brim 695 So. 2d at 271-72.

60Accord Kumho Tire Co. v. Carmchael, 119 S. Ct. 1167, 1177 (1999)
(it is not reliability of the general theory that nust be established,
but the reliability of its specific application to the disputed issue
in the case); Holley v. State, 523 So.2d 688, 689 (Fla. 1st DCA 1988)
(expert testinony regarding results of paternity test adm ssible, in
part, because defendant did not produce any evidence indicating that
any significant errors were made in adm nistration of tests or
cal cul ation of results).
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based upon actual test results and not just the opinion of the expert
wi t ness. Hadden, 690 So.2d at 577.°

Martz's opinions as to the contents of both the Coke sanples and
Q06 fail the Frye test and were inadm ssible as a matter of law. The
| ower court found that "[t]here is no doubt that the data avail abl e at
the time of trial did not support the opinion Martz offered and that he
knew it" (2PCR. 2679). The court also found that Martz was either an
i nconpetent scientist, or "quite skilled and knowi ngly colored his
testinony" (l1d.). Martz hinmself acknow edged that there were nunerous
deficiencies in his work, and the FBI's own scientists who were
"def endi ng" Martz's work would not have accepted Martz's dictation
based on the state of the case file in this mtter. Due to Martz's
out rageous m sconduct, the contents of the Coke sanples and Q206 were
not even what Martz said they were; in fact, the | ower court concl uded

“if all this had been known in advance of trial, Ql, @2, and @ would

61Accord Young-Chin v. City of Honestead, 597 So.2d 879, 882 (Fla.
3d DCA 1992) (expert testinony inadm ssible because based on
suppositions rather than review of physical evidence); Poulin v.
Fl em ng, 782 So. 2d 452, 457 (5th DCA 2001) (scientific evidence
i nadm ssi bl e under Frye were "the experts' opinions were not shown to
be reliable on sone basis other than sinply that they were their own
opi nions"); Kaelbel Wiolesale, Inc. v. Soderstrom 785 So. 2d 539, 549
(Fla. 4th DCA 2001) (rejecting argunent that expert hinself can
establish reliability of testing: "[t]his is tantanpbunt to sayi ng that
because the court qualifies a witness as an expert, and the expert
testifies to the methodol ogy and opinion, it is therefore accepted in
the field. OF course, such a proposition is nowhere supported by the
| aw and is conpletely contrary to Erye").
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have been retested"” (2PCR. 2689). These findings are hardly consi stent
with the heightened reliability required under this Court's precedent
for the adm ssibility of scientific evidence.

Because the defense was not aware of this information at the tine
of trial, these challenges were unavailable at the tinme, and M. Trepal
shoul d be put back in the sane position he would be in had the

i nformati on been di scl osed. Provenzano v. State, 616 So. 2d 428, 430

(Fla. 1993). The State had a duty to disclose this information to

def ense counsel, and its failure to do so violated Brady v. Mryl and,

373 U.S. 83 (1963), and Gglio v. United States, 405 U S. 150 (1972).

This evidence was clearly material and excul patory to M. Trepal

Brady; Troedel v. Wainwright, 667 F. Supp. 1456 (S.D. Fla. 1986),

aff'd. sub. nom Troedel v. Dugger, 828 F. 2d 670 (11th Cir. 1987).

Martz was a governnment witness and the FBI was a co-participant in the
i nvestigation. The know edge of falsity® is inputed under these

circunstances. Wlliams v. Griswald, 743 F. 2d 1533, 1541 (11th Cir

1984); United States v. Antone, 603 F. 2d 566, 569 (5th Cir. 1979).

When i nadm ssible (and fal se) evidence is presented to the jury,
as is the case here, the reviewing court nust consider the effect the

evi dence had on the decision under State v. DiGuilio, 491 So.2d 1129

62The | ower court nmade a factual finding that "[t]here is no doubt
that the data available at the tinme of trial did not support the
opi nion Martz offered and that he knew it" (2PCR 2679).
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(Fla. 1986), which "requires not only a close exani nation of the
perm ssi bl e evidence on which the jury could have legitimately relied,
but an even cl oser exani nation of the inperm ssible evidence which

m ght have possibly influence the jury verdict." 1d. The State cannot
denonstrate that the adm ssion of Martz's opinions regarding the
contents of the Coke bottles and 206, despite their inadmssibility
under Frye, was harm ess beyond a reasonabl e doubt. The |ower court
found that "[t]he testing results of the Coke sanples and Q206 were the
only direct evidence of Trepal's guilt,” and that "if Martz had
testified truthfully the only direct evidence in the case would have
been greatly weakened” (ld. at 2680). The court also found that Martz
knew that the data did not support his conclusions, but he either was
an i nconpetent exam ner, or was "quite skilled and know ngly col ored
his testinmony" (2PCR. 2679). Martz's "expert" opinion that thallium
nitrate "was added" to the Coca-Cola' s was the only testinony adduced
by the State that the Coca-Colas contained thalliumnitrate; the |ower
court, however, declined to find that the bottles contained thallium
nitrate (2PCR. 2680). The other scientific evidence sinply establishec
that the Coca-Cola bottles contained thallium The |link between the

evidence that thalliumnitrate was "added" to the Coca- Col a® becane

63A concl usi on not borne out by Martz's notes, which only
indicated a finding of "consistent with" (2PCR. 2679). As the |ower
court found, "Martz never expl ained why he wote one thing in his notes
and testified to sonething else. Any attenpt to say they nean the sane
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even nore inportant due to Martz's other opinion -- that Q06 al so
contained thalliumnitrate, a finding which even he acknow edged to the
O G was "debatable.” Thus Martz provided a critical nexus between the
mur der weapons and sonething directly linked to M. Trepal (or at |east
to sonething |ocated on his property), a nexus which, wthout Martz's
i nkage between the Coke bottles and the Q206 sanple, would not have
exi sted, thereby gutting the State's case.® Under al npbst identica
circunstances, this Court found that scientifically-unsound statenents
by an expert positively linking a nurder weapon to the defendant were
not harm ess beyond a reasonabl e doubt because the statenents could

have influenced the jury verdict. Ramrez v. State, 542 So.2d 352,

355-56 (Fla. 1989). ¢

The erroneous adm ssion of Martz's opinions also directly affects

thi ng does not hold water" (1d.).

64The al | eged "strong" circunstantial evidence of M. Trepal's
guilt was long in the possession of |aw enforcenent, yet M. Trepal was
not arrested until Martz's results were disclosed that Q206 contai ned
thalliumnitrate, the same substance he allegedly found in the Coke
sanples. Certainly, if the "strong"” circunstantial evidence was
insufficient to lead | aw enforcenment to seek M. Trepal's arrest
w thout Martz's lab results, this sane evidence cannot be independently
adequate to support the beyond-a-reasonabl e-doubt standard for
conviction when Martz's opinions are taken out of the equation.

65The Court in Ramirez found that, at npbst, the testinony should
have been that the weapon found on defendant could have been the nurder
weapon. The error was not harmnl ess-beyond-a-reasonabl e-doubt even
t hough the State's case was not entirely circunstantial; for exanple,
fingerprints had been identified at the crinme scene. No such evidence
exists in M. Trepal's case.
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t he other nost significant evidence that the State possessed: the
testinony of DEA Agent Broughton and David Warren.® At trial, the
State contended that the brown bottle found in M. Trepal’s garage,
sanpl e @206, contained thalliumI| nitrate and that Coke bottles found
in the Carr house also contained thalliuml nitrate (R 4193-94). ¢
Because Martz could not identify the formof thalliumnitrate in the
Cokes, however, the State's theory also depended on the testinony of a
Coca- Col a chem st, Frederick Reese, who conducted tests to determne if
various forms of thallium would dissolve in Coke without changing its
appearance (R 3402). Reese determned that thalliumsulfate, thalliur
mal eanate and thallium 1 nitrate went into solution in Coke w thout
changing its appearance, but that thalliumlll nitrate turned Coke a
nmuddy color (R 3405-06).% Thus, to link M. Trepal to thallium1l

nitrate,® the State presented evidence regarding M. Trepal’'s prior

%6Bel ow, trial counsel testified that one of the other things that
"sunk us" was the introduction of M. Trepal's prior conviction and the
testi nony of Broughton, which provided the State with a "nexus" (lLd. at
1973-74).

6"Thi s theory depended upon the testinony of Martz, who testified
that Q06 contained thalliuml| nitrate (R 3561-63), and that thallium
nitrate had been added to the Coke bottles (R 3556-59).

68Reese did not conduct actual lab tests |like the FBlI did, he
sinply added various thalliumsalts to known Coca-Col a and made vi sual
observations as to the effects of the salts on the soda.

®Thal lium nitrate was apparently selected to the exclusion of the
ot her salts that the Coca-Cola Conmpany determ ned would not alter Coke
because of Martz's finding that Q206 al so contained thalliumnitrate.
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i nvol vement in a nethanphetam ne |ab. The only reason this evidence
was adm ssible was the State’s contention that it denonstrated that M.
Trepal knew how to manufacture thallium 1l nitrate, know edge which the
State proved through the hearsay testinmny of DEA Agent Broughton. 7

At a pretrial hearing, the State argued that Broughton's
testinmony was rel evant to show M. Trepal’'s “knowl edge and opportunity”
because Broughton would testify that the use of thalliumlll nitrate tc
produce phenyl-11-propanone (P-2-P), which is then used to manufacture
met hanphetanmi ne, results in a precipitate of thalliuml nitrate (R
3435). Specifically, the State contended that while there are "any
number of conpounds of thallium which "will do different things to
Coca Cola[,] ... it just so happens that the thalliumwe found in M.
Trepal's garage you can mx with a small anount of Coca Cola in a
beaker, let it sit for a couple of mnutes so it fizzes out, pour it

back in the Coca Cola, and there will be absolutely no effect on the

Moreover, thalliumnitrate is much nore rare than thallium sulfate,

whi ch was a common ingredient in rat poison (R 5881). The rarer form
of thallium was nmuch preferable for the State because a nore conmon
formof thalliumwuld be available to individuals who did not have M.
Trepal's scientific background. As Martz expl ained at the hearing,
"[1]f we're working on a case where they think a very unusual poison
was used and they can tell us what that is, we will target for that
conmpound” (lLd. at 2994).

The defense strenuously objected to Broughton's testinony, and
this issue is addressed in M. Trepal's state habeas corpus petition,
currently pending before the Court. The Frye issue, however, is an
i ndependent basis for the exclusion of Broughton's testinony at trial.
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col oration, no effect on the taste” (R 5881-83). Thus, because
thalliumnitrate was (all egedly) contained in 206, the State needed
Broughton to explain that because of M. Trepal's prior conviction for
met hanphet am ne producti on, a process which will eventually produce
thalliuml nitrate, M. Trepal knew how to manufacture thallium/
nitrate and nust have added thallium | nitrate to the Cokes. The trial
court eventually ruled that the testinony of Broughton and David
Warren’ was adm ssible (R 3472). Broughton then testified before the
jury that thalliumlIll nitrate is used in the production of P-2-P,
which is used to manufacture nethanphetam ne, and that this process
produces a sedinment of thalliuml nitrate (R 3480-81). The State ther
relied upon this evidence to argue to the jury that M. Trepal put
thalliuml nitrate in the Coke bottles because "it just so happened
that there’'s a process by which thalliumcould be used in that, and
that the byproduct of that process is Thallium |l Nitrate which is
muddy, and it just so happens that he has Thallium |l N trate which was

off-colored in his garage. Maybe that’s where the Thalliuml Nitrate

"Warren testified that in the 1970s he was involved in a
met hanphetanmine lab with M. Trepal, that M. Trepal was the chem st
for the group, that Warren obtained chem cals for the group, and that
Warren provided only P-2-P in its final formto M. Trepal (R 3487-
88). Warren never testified that he provided thalliumlll nitrate to
M. Trepal. The State agreed that w thout Broughton’s testinony
regardi ng the chem cal process of manufacturing methanphetam ne,
Warren’'s testinony was not relevant and was therefore inadm ssible (R
3440-42).
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cane fromand maybe it is not" (R 4207).

Broughton’s testinony was thus necessary to provide a nexus
between M. Trepal, the thallium ]l nitrate in Q06, and the thallium
nitrate in the Coke bottles.’”? However, the adnm ssibility of his
testinony was prem sed on Martz's opinion, believed at the tine to be
grounded on sone truth and reliable scientific nethodol ogy, that the
Coke sanples contained thalliumnitrate and that Q206 contai ned
thalliuml nitrate. As is now known, these opinions are false. The
| ower court expressly declined to find that the Coke sanpl es contai ned
thalliumnitrate (2PCR. 2680) ("While there is a possibility that the
substance is in fact thalliuml| nitrate, the court declines to so
find"). As for Q06, Martz hinself acknow edged were "debatable"; his
findi ngs were prem sed on | aboratory work bereft of reliable and
adm ssi ble scientific methodol ogy; Dr. Whitehurst, who was found to be
“highly credi ble" by the | ower court, could not testify that, to a
reasonabl e degree of scientific certainty, thalliuml nitrate was in
Q@06 (ld. at 3431). Moreover, the |ower court found that Martz "knew'
that the data available at the tine of trial did not support any of his

opi nions (2PCR. 2679). Absent a firmconclusion that the Coke bottles

2 ndeed, in a motion for a newtrial, the defense specifically
argued that Broughton's testinony was "highly prejudicial” because "it
is the only testinony that even inferred where defendant may have
obtained the thalliumthat he was alleged to have used to poison the
Coca Col as that were consunmed by the victinms" (R 5493).
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even contained thalliumnitrate and that Q06 contained thalliuml
nitrate, Broughton's testinony, and by inplication, Warren's testinony,
wer e absol utely inadm ssible because the met hanphetam ne process
descri bed by Broughton which the State inputed to M. Trepal is
prem sed on a fornula which results in the production of thallium]
nitrate.” As the |ower court correctly noted, "if the three sanples
had been a formof thalliumdifferent from Q06, this would have been
clearly favorable to the defense" (2PCR. 2660-61). In light of the
| ower court's findings, patently inadm ssible evidence was introduced
at M. Trepal's trial, in violation of Frye. Because the Frye issue
affects not only the adm ssibility vel non of Martz's opinions, but
al so directly affects the adm ssibility of the very prejudicial
testinony of Richard Broughton and David Warren, relief is warranted.
2. G glio issue. Despite finding that Martz know ngly perjured
himself at M. Trepal's trial on just about every material issue on

whi ch he provided testinony, ’* despite the entirely circunstantia

At the evidentiary hearing, trial counsel Stidhamtestified that
knowl edge of Martz's false testinony and test results woul d have
strengt hened the argunment as to the inadm ssibility of Broughton's
testinony, as it depended on the |ink between the salt of thallium
found by Martz and the net hanphetam ne production process that
Broughton testified about (ld. at 3517-19). As Stidham explained, "if
what the FBI |ab had found was not sonething that could have been used
in the process of manufacturing nmethanphetam ne, that woul d have been
further grounds to keep it out of evidence" (ld. at 3519).

“The | ower court found that Martz |lied about testing sample @3,
i ed about stating that a positive result on the DP test will yield a
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nature of the case, and despite the fact that "the testing results of

t he Coke sanples and Q206 were the only direct evidence of Trepal's
guilt" (2PCR. 2689), the |lower court concluded that relief was not
warranted under G alio because "there is no reasonabl e |ikelihood that
the verdict would have been different” given the evidence that Martz
"could rightfully have testified about” and the "other evidence in the
case" (2PCR. 2689). The |lower court enployed the incorrect |egal
standard and relief is warranted. Under Gaglio, relief is warranted if
the false testinony "could ... in any reasonable |ikelihood have

affected the judgnent of the jury." Wlliams v. Giswald, 743 F. 2d

1533, 1543 (11th Cir. 1984) (quoting Gaglio, 405 U.S. at 154). The
focus is on the affect that Martz's false testinony may have had on the
jury, not on whether the scraps of "truth"” to which Martz may al so have

testified supported the verdict. Craig v. State, 685 So. 2d 1224, 122¢

(Fla. 1996). The standard for establishing a Gglio violation is |ess

onerous than for a Brady viol ation. United States v. Aqurs, 427 U. S.

97 (1976).7 Under a proper application of G glio, M. Trepal is

bl ue col or indicating the presence of nitrate, "m slead" the jury when
testifying that nitrate was not present in unadulterated Coke, and
"knew' that the data available at the trial did not support the
opi ni ons he offered (2PCR. 2678-79).

“The | ower court relied on this Court's opinion in Rose v. State,
774 So.2d 629 (Fla. 2000), where the Court wote that "[t] he standard

for determ ning whether false testinony is material' under Gglio is
the sane as the standard for determ ning whether the State w thheld
"material' evidence in violation of Brady." 1d. at 635 (2PCR 2689).
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entitled to relief.

As noted by the |lower court, Martz falsely testified about "the
only direct evidence of Trepal's guilt,” and that "if Martz had
testified truthfully the only direct evidence in the case would have
been greatly weakened"” (ld. at 2689-90). Martz not only provided false
testinony about the contents of the Coke sanples and Q06, he also liec
about testing sanple @3, |ied about stating that a positive result on
the DP test will yield a blue color indicating the presence of nitrate,
"m slead” the jury when testifying that nitrate was not present in

unadul t er at ed Coke, and "knew' that the data available at the trial dic

Most respectfully this Court's interpretation of the G glio standard
was erroneous. In United States v. Agurs, 427 U.S. 97 (1976), the
Suprenme Court explained that the post-trial discovery of suppressed
information can give rise to several different legal clainms. One type
of claimoccurs where "the undiscl osed evi dence denonstrates that the
prosecution's case includes perjured testinony and that the prosecutior
knew, or should have known, of the perjury."” Agurs, 427 U S. at 103.
In this type of situation, a conviction nust be set aside "if there is
any reasonable likelihood that the false testinony could have affected
the judgnent of the jury." 1d. Unlike a Brady-type situation where nc
intent to suppress is required to be denonstrated, a "strict standard
of materiality" applies in cases involving perjured testinony because
“"they involve a corruption of the truth-seeking process.” |d. at 104.
Thus, although both Brady and G glio require a show ng of
"materiality,” the |egal standard for denonstrating entitlenent to
relief is significantly different. The standard for establishing
"materiality" under G glio has "the | owest threshold" and is "the |east
onerous."” United States v. Anderson, 574 So. 2d 1347, 1355 (5th Cir.
1978). See also Craig v. State, 685 So. 2d 1224, 1232-34 (Fla. 1996)
(Wells, J. concurring in part and dissenting in part) (discussing
differing |l egal standards attendant to Brady and G glio clainms). M.
Trepal submts that the analysis in Rose is erroneous and shoul d be

abr ogat ed.
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not support the opinions he offered (2PCR 2678-79).7® G ven that al
of these opinions related to "the only direct evidence of Trepal's
guilt" (2PCR. 2689), Gglio is nore than satisfied, particularly in
conjunction with the mass of evidence that the jury did not hear which
further underm nes confidence in the outcone of M. Trepal's trial."’
3. Brady issue. The State also violated Brady by failing to
di sclose all of Martz's underlying data, notes, and charts which, as
the | ower court found, "are actually the indication of false testinony
at trial" (2PCR 2686). See also 2PCR. 2679 ("There is no doubt that
the data available at the time of trial did not support the opinion
Martz offered and that he knew it"). This information would have | ed
to the conclusion that the Coke sanples may not have contained thalliur
nitrate (as the lower court did find), a conclusion which would have

been very significant for trial counsel: "the bottomline significance

6Tri al counsel Stidhamtestified below that "any information that
we coul d have had that showed that the State, the FBI |ab, the
governnment, had not perfornmed its tests as it said it had perfornmed
t hem or had perfornmed i nadequate testing ... could have been very
i mportant” (ld. at 3515). "[T]he thallium bottle was the |ink.
Wthout it, there was nothing" (Ld. at 3515-16).

MI'n fact, under the lower court's "broad view' of penalty phase
l aw, which would include |ingering doubt evidence, the court concl uded
that confidence was underm ned in the outcone (2PCR. 2690). |If the
i ngering doubt evidence is sufficient to underm ne the sentencing
outcome, it is clear that the outcone is also underm ned at the guilt
phase, for "lingering doubt"” is another way of saying "reasonable
doubt . "
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of that is if there is a particular salt of thalliumin the Coke
bottles and a different salt of thalliumin the Q06 bottle, then it
woul d certainly be obvious that the thalliumin the Cokes didn't cone
fromthe Q06 bottle" (ld. at 3542). Moreover, Martz's undi scl osed
charts reveal ed that he did testing which indicated that unadul terated
Coke did contain nitrate; because this was not disclosed, Martz was
able to "mslead the jury when he testified that nitrate was not
present in unadulterated Coke" (ld.). This was an inportant point, as
Dabney Connor expl ained: "that goes to the question of, okay, you founc
nitrate in the Cokes. Did Coke put it there, or did soneone el se put
it there?" (Ld. at 3544). Martz also failed to disclose that he had
done additional testing on the Coke sanples beyond those tests he
acknow edged at trial and deposition. The |ower court found "this
particularly inportant because the defense could have used this
information to suggest that Martz was not satisfied with his initial
results and sought additional data" (2PCR 2679).

The quantity and quality of evidence that was suppressed with
respect to the FBI testing on the "only direct evidence of Trepal's
guilt”™ warrants relief under Brady. Evidence is "material"” and a new
trial or sentencing is warranted "if there is a reasonable probability

that, had the evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different."” United States v. Bagley, 473

U S. 667 (1985); Kyles v. Witley, 514 U S. 419 (1995); Strickler v.
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Greene, 527 U. S. 263 (1999). WMateriality is not a sufficiency-of-the-
evi dence test, and nust be assessed cunul atively with the other
evidence the jury did not hear. ld. That the State may not have known
that Martz was a perjurer is of no nonent, as the know edge is i nputed
to the State. In fact, the State has an affirmative duty to |earn of
such information and disclose it to the defense. 1d.

The | ower court erroneously concluded as a matter of |aw that
trial counsel could not have secured Martz's |ab notes and his charts
because they were not discoverable (ld. at 2686-88).7% Although
counsel could have requested them counsel were affirmatively m sl ed by
Martz when, in his deposition, he stated that the DP and I C testing on
t he Coke sanples constituted the extent of his work on the sanples.
Counsel could reasonably rely on Martz's statenent to assune no

additional information existed. Way v. State, 760 So. 2d 903, 912

(Fla. 2000); United States v. Bagley, 473 U. S. 667, 683 (1985). Even

if the notes and charts were not discoverable under Rule 3.220, the
State's Brady obligation trunps the rule if the evidence is

excul patory. Young v. State, 739 So. 2d 553, 558-59 (Fla. 1999). 1In

light of the finding that Martz's notes and charts "are actually the
i ndication of false testinmony at trial" (2PCR 2686), it is difficult

to i magi ne how they were not disclosable prior to trial. 1n re Brown,

The notes and charts were in existence prior to trial, although
the | ower court erroneously stated otherwise (ld. at 2686).
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952 P.2d 715 (Cal. 1998) (Brady viol ated when prosecution failed to

di scl ose | ab worksheets contai ning excul patory evidence).

B. FAI LURE TO OBTAI N TOXI COLOGY EXPERT AND PRESENT EVI DENCE
REGARDI NG OTHER SCI ENTI FI C | SSUES.

1. Arsenic. Below, M. Trepal presented evidence that Peggy
Carr, as well as her son, Duane Dubberly, and step-son, Travis Carr,
had el evated | evels of arsenic in their systens when they were
hospitalized at Wnter Haven Hospital. Despite the conplicated anmount
of scientific issues in the case, and in the face of a specific
recommendation by Dr. Edward Wl ey, a pathologist with whomtrial
counsel consulted, regarding the need for a toxicologist (1PCR 3015;
3021), trial counsel unreasonably failed to retain a toxicologist to
assist in the defense. As a result, the jury was never told that
t oxi col ogi cal evidence established that Peggy was in fact first
poi soned with arsenic, and that she, as well as Duane and Travis, were
subjected to a second arseni c poisoning acconpani ed by the thallium
poi soni ng. This disturbing evidence obviously is excul patory to M.
Trepal, who was never alleged to have arsenic in his possession, nor
was he anywhere near the victinms in the hospital.

On Oct ober 21, 1988, Peggy Carr first conplained of flu-Iike
synptons and tingling in her hands and feet (l1d. at 2788). On October

22, she conpl ai ned of chest pain, nunbness in hands and feet, and fl u-

66



i ke synptons (ld. at 2789).7° On October 24, she was admitted to
Bart ow Hospital, but discharged 3 days | ater because she got better
(Ld. at 2791). On Cctober 28, Travis began to get ill at home, and on
Cct ober 30, Peggy was re-admtted to Wnter Haven Hospital (lLd. at
2792). Duane and Travis were eventually also hospitalized at Wnter
Haven. On adm ssion on October 30, a heavy netal urine screen
perforned the foll owing day reveal ed 616 m crogranms in a 24 hour
period, with the expected concentration being |less than 25 m crograns
(Ld. at 2782-83).8 The screening also indicated a high |evel of
thallium (lLd. at 2783-84). Duane's urine, collected on Novenber 16,
1988, reveal ed 52 mcrograns of arsenic, also an "elevated" |evel (Ld.
at 2785). There was no thallium analysis noted on the report (ld.).
Wth respect to Travis, his urine also collected on Novenber 16, 1988,
reveal ed 63 m crogranms of arsenic, "greater than tw ce what woul d be

expected"” (ld. at 2786). Peggy was given another urine screening on

“Because early synptonol ogy of thallium poisoning includes
burning in the feet but not the hands, the State chall enged Dul aney's
assertion that Peggy initially reported tingling in her hands upon her
first hospitalization, and challenged himto show hi ma nmedical record
i ndi cating that Peggy had tingling in her hands (ld. at 2895-96). On
redi rect, Dul aney pointed out that notes from both the adm ssion nurse
and the doctor at Bartow Hospital, where Peggy was initially
hospitalized, reveal ed that her conplaints included "nunbness" and
"tingling" in her hands (lLd. at 2935-36). Peggy had also reported to
her friend as well as her husband that her initial synmptons included
tingling in her hands (ld. at 2936-37).

80Because arsenic is naturally occurring, there is an "expected
range"” which is classified as "normal"” (lLd. at 2782).
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Novenmber 15, at which time she still had 36 m crogranms of arsenic (Ld.
at 2808).

At the evidentiary hearing, Dr. Dul aney opined that Peggy had
been initially poisoned with arsenic, |eading to her initial
hospitalization, after which she was rel eased because she got better
After her release, Dul aney opined that she was exposed to thallium in
addition to an additional exposure to arsenic as, upon re-adm ssion,
she had 20 times the normal |evel of arsenic in her urine (Ld.). The
second exposure to arsenic made the thalliumnmore toxic (lLd. at 2794;
2816-17). Dul aney al so opi ned that Duane and Travis were exposed to
thalliumas well as arsenic resulting in their hospitalization on
Oct ober 31 (ld. at 2795-96).8% The urine screenings of Duane and
Travis, done 2 weeks |ater, reveal ed el evated arsenic |levels, which is
an "interesting diagnostic find" because they had been hospitalized for
14 days and still had arsenic in their urine (ld. at 2797). This
indicated two possibilities: that they had received a very high dose of
arsenic before their hospitalization and the |ater readings was the
“tail end" of that, or that between October 31 and Novenber 14,

"they're being given arsenic again" (lLd. at 2797; 2801-03). 8

8lIAt the time of their hospitalization, their synptons were
consistent with arsenic poisoning and thallium poisoning (Ld. at 2803).

820f course, on their adm ssion on COctober 31, they al so had
thalliumin their system but because it was possible that they were
not exposed to arsenic at an earlier time |ike Peggy was, they were not
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This evidence is highly exculpatory to M. Trepal. Although the
evi dence does substantiate the proposition that Peggy Carr did indeed
die of thallium poisoning, it does not exclude another distinct attenpt
at poi soning her and the other famly nmenbers. O course, evidence of
a separate nmurderous act would have significantly underm ned the
State's case against M. Trepal: no arsenic was ever found in M.
Trepal's possession, nor was there any link between M. Trepal and
Peggy Carr which could have shown that he attenpted to initially poisor
her with arsenic. 1In fact, in one of the only references to arsenic
during the trial, the State argued that arsenic poisoning was "beneath
M. Trepal's dignity" (R 4212). The State had its hands full trying tc
establish that M. Trepal had access to the Carr famly on one
occasion, |let alone another, unrelated attenpt.?® Evidence of arsenic
poi soni ng was not devel oped or explored by either the State or the
defense. The tainted Coca-Cola bottles were never tested for the
presence of arsenic. Yet the facts remain undisputed. Three famly
menmbers had been exposed to arsenic, and no investigation was conductec

to determne the origin of this lethal toxin

as weak and due to their youth, they were able to survive the thallium
poi soning (lLd. at 2801).

8The State admtted it had no evidence that M. Trepal supposedly
entered the Carr house or otherw se provided the poisoned soda to the
fam |y, nor could it be established when this m ght have happened (R
4218; 4223).
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The defense teamutilized Connor to handl e the conmplex scientific
area of the trial (1PCR 2079). Connor attained his bachelor's degree
in chem stry and worked for a chem cal conpany doing research
devel opnent, and sales for several years before going to | aw schoo
(Ld. at 2130). Utimtely, Connor's background served to M. Trepal's
detrinment in the sense that the defense relied on his basic chem stry
skills instead of obtaining a qualified toxicologist to assist with the
defense.® Crucial trial decisions based upon the scientific and
nmedi cal evidence were nade wi thout the necessary hel p of expert

wi t nesses. 8 |nstead, the defense relied on Connor's decades-ol d

84Any strategic decisions made by M. Trepal's defense team are
due | ess deference due to their |lack of experience in handling crimna
cases. Spaziano v. Singletary, 36 F. 3d 1028, 1040 (11th Cir. 1994);
("the nore experienced an attorney is, the nore likely it is that his
decision to rely on his own experience and judgnent in rejecting a
defense w t hout substantial investigation was reasonabl e under the
ci rcunstances"); Provenzano v. Singletary, 148 F. 3d 1327, 1332 (11lth
Cir. 1998) (defense strategy reasonable in |light of counsel's
experience trying 87 crimnal cases and being | ead counsel in 9 capital
cases; "clearly, these two experienced crim nal defense attorneys knew
what they were doing"). Accord Ragsdale v. State, 2001 W 1241135
(Fla. Oct. 18, 2001).

8Connor' s testinony bel ow denpnstrates the unreasonabl eness of
the defense's reliance on a non-expert such as Connor to eval uate
conpl ex scientific evidence. Wen questioned about how he (Connor)
deposed Dr. Hostler, Peggy Carr's doctor, regarding the el evated
arsenic | evels, Connor responded "That's ny recollection, and that's
why | interpret that as an anomaly" (1PCR. 2137). At another point,
Connor stated "I formed the opinion that arsenic was not significant ir
t he cause of death of these people.” (Ld. at 2138). What Connor failec
to realize, both in his deposition of Dr. Hostler and when he forned
hi s opi nion about the "insignificance" of the arsenic, is that the
arsenic |levels he found not to be significant were based on Peggy's
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chem stry experience, and rejected the suggestion by Dr. WIlley that
the team needed to hire an expert toxicologist to evaluate all the

evi dence. Indeed, regarding the FBI |ab issue, the | ower court found
deficient performance for the failure of the defense to retain an
expert to assist in M. Trepal's defense (2PCR. 2687). The defense had
an obligation to educate thenselves or to obtain expert assistance so

that they would be able to reasonably chall enge the prosecution's case.

Driscoll v. Delo, 71 F.3d 701, 709 (8th Cir. 1995).

In denying relief, the |lower court sub silentio accepted
Dul aney's testinony, ® but concluded that although the arsenic issue
"rai sed sonme questions” and "was one of the npbst inportant clains"

raised, trial counsel had to focus on the fact that (1) Peggy died of

test results taken two weeks after she was hospitalized. As Dr.

Dul aney pointed out in his evidentiary hearing testinony, "If you | ook
at the clinical literature, you'll find out that arsenic is renoved 50
to 80 percent in about three days" (ld. at 2792). The fact that Dr.
Hostl er was basing his opinion that the arsenic levels were only
slightly above normal in Peggy Carr on Novenber 15, 1990, fails to
consi der that the arsenic was being washed out of her systemfor two
weeks. As Dr. Dul aney points out, "I do find that interesting that she
still has 36 (m crograns) considering that she has been admtted to the
hospital for two weeks. | think that is indicative that she has had --
and supports the 616 (m crograns) found on October 31, so she has --
two weeks | ater, she still has an el evated arsenic level"” (1PCR. 2809).
By relying on his own chem stry knowl edge, and not on an expert

t oxi col ogi st, Connor conpletely m stook the significance of Peggy
Carr's elevated arsenic |level, as Dulaney's testinmony illustrates.

8| n fact, the court concluded that the chronol ogy of events set
forth in the records "conports with Dr. Dul aney's opinion that there
were two separate poisoning attenpts" (1PCR. 3365).
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thallium not arsenic, poisoning, (2) that arsenic exposure "did not
exclude" M. Trepal as the guilty party, and (3) the State experts had
"“di fferent opinions on why Peggy Carr becanme sick"”™ (1PC-R 3365-66).
The lower court's analysis is exactly wong as to the significance of
the arsenic poisoning. 1In a circunstantial case such as this one, the
fact that a second and ongoi ng poi soning attenpt was being perpetrated
on the victins by soneone other than the person on trial establishes
t he reasonabl eness of a hypothesis of M. Trepal's innocence and the
guilt of another suspect who had cl ose contact with the victins over a
| ong period of tinme. The conclusion that the arsenic evidence does not
exclude M. Trepal as "the guilty party of that poisoning as well" is
supported by no evidence whatsoever, much | ess conpetent and
substantial evidence, and overl ooks entirely the State's position at
trial that arsenic poisoning was "beneath the dignity" of M. Trepal
(R 4212). Finally, that the State's experts had a different view of
the arsenic issue is precisely the reason why the failure to hire a
t oxi col ogi st was so prejudicial; it should not be a surprise that State
experts, none of whom was a toxicologist, would not conme to excul patory
opi ni ons.

2. Thallium I ncrease in Hospital. Below, M. Trepal also

present ed evidence that the level of thalliumin Travis Carr's urine
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increased in the hospital (lLd. at 2098-99).8 The startling fact that
the thalliumlevel in one of the victinms continued to increase while ir
t he hospital was not presented to the jury, despite its obvious
significance, alone and in conjunction with the other evidence in the
case.

Def ense counsel Connor was "not sure" how this matter was handl ed
with the jury, but did recall discussing with the |legal teamthe
accuracy of the test results or whether sonmeone was continuing to
supply Travis with thalliumwhile he was in the hospital (lLd. at 2099-
2100). He acknow edged that Travis' level of thalliumincreasing in
the hospital is consistent with the defense of reasonabl e doubt that
M. Trepal commtted the crime (lLd. at 2100). However, no expert
t oxi col ogi st was ever retained by the defense team which instead
relied on Connor's own personal interpretation of test results in a
field in which he had no experience. This is deficient performance.

The evidence of Travis' increased thalliumlevels is evidence
that he continued to receive poison while in the hospital, and should

have been presented to the jury. The evidence is consistent with the

8The | ower court wrote that M. Trepal "put on no evidence" as to
this claim (1PCR 3360). This is incorrect. As the testinony showed,
Travis' records showed that on October 31, he had 2 m|lligranms per
liter of thallium on Novenber 7, however, the |level had increased to
3.9 mliIligrans per liter (1PCR 2098-99). This signified that the "test
showed approximately twice as nuch [thallium a week later” (l1d. at
2099).
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ot her evi dence presented below, such as the incident when Travis
screanmed out to Larry Dubberly that Pye Carr and Carol yn Di xon were
"trying to kill him again" when they entered his hospital room (1PCR
1997; 2261; 3119). It is also consistent with the fact that Di xon, one
of the chief suspects in the case and the individual who had been
provi di ng the poisoned sodas to the famly, was also entering the
hospital roons of the victins with baked goods, fried chicken, and

ot her food (ld. at 3121). None of the doctors, nurses, or security
personnel knew how the food got into the room (ld.). In conjunction
with the evidence of the separate poisoning attack with arsenic, this
evi dence certainly suggests that the famly was continuing to be

poi soned while in the hospital, sonething which was clearly not
attributable to M. Trepal and thus is excul patory.

3. Thal lium on Pye Carr's Property. During the investigation,
Florida health officials took a number of swabs of areas in Pye Carr's
home, one of which revealed 16 m crograms per liter of thalliumfrom
under a sink in an apartment on Pye's property (ld. at 2839-40). At
trial, this issue was significantly downpl ayed by the State, which
argued that the thallium my have been a remmant of a pesticide that

had been on the surface of the shelf (R 3092).% Below, M. Trepal

8Thi s argunment ignored the fact that thallium had been banned by
the EPA for uses as a rodenticide in 1974, and that Pye had not
renovated the garage into an apartnent and installed the sink and the
shel f beneath the sink until 1988, shortly before the poisonings.
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presented the expert opinion testinony of Dr. Dul aney to debunk the
State's theory at trial that the thallium source found on Pye's
property was insignificant. |In Dulaney's opinion, in light of the
manner in which the swabbing was perforned, the reading is "indicative
that thalliumwas there, and that the anount of thalliumthat was
collected in that swab is al nost assuredly not all of it" (Ld. at
2841). To a reasonable degree of scientific certainty, the thallium

| ocated under the sink was not "naturally occurring” because it only
showed up in that one place "as opposed to everyplace el se"; when you
have "naturally occurring” concentrations, "you find it at these kind
of low concentrations, but you find it in many different sanples. You
don't find it in a single sanple"” (lLd. at 2841-42; 2844-45).

Rat her than consulting with an expert toxicologist, as Dr. WIlley
had recomended, the defense teamsinply relied on the position of the
State's witnesses and the prosecutor that the thalliumlocated in Pye's
apartnment was "naturally occurring” and failed to present the jury wttl
a scientific explanation which was inalterably at odds with the State's
position. While the State's position at trial was that thalliumis "sc
rare" that finding it on M. Trepal's property signified his guilt, the
fact that it was also found on Pye Carr's property was sinmply
meani ngless in the State's view, as was the arsenic issue and the
increased levels of thalliumin Travis Carr's urine. OF course, if the

thallium |l ocated in Pye's house had actually been located in M.
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Trepal's house, the State would characterize this as strong evidence of
guilt. There cones a point when enough neani ngl ess facts give rise to
incontrovertible facts, and the information that the jury did not know
about due to trial counsel's deficient performance is staggering in its
quality and inport. Relief is warranted.
C. OTHER EXCULPATORY EVI DENCE. Aside fromthe matters di scussed
above, M. Trepal's jury failed to receive a great deal of excul patory
evi dence, sone of which was withheld by the State, and sone of which
was known but which counsel unreasonably failed to present. Despite a
weal th of evidence which could have been presented to create a
reasonabl e doubt, very little was presented through the cross-
exam nation of State wi tnesses, and none was presented during the
State's case-in-chief.

1. Brady issues. To preenpt defense attenpts to argue that Pye
Carr was a suspect, one of the significant thenes of the State's case
was to portray Peggy and Pye's marriage as healthy, and that any
troubles were sinply related to strife anmongst the children. Prior to
trial, the court had ruled that testinony about the state of the
marri age, although it m ght be hearsay, would be appropriate to show
the police did not fully investigate Pye Carr (R 1509). Every tinme
the defense attenpted to elicit such testinony, however, the State

obj ected and the court sustained the objections (R 1513-22; 1538;
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1605; 1723-25; 3602-04; 3652-53).% At the sane tine, the State was
permtted to elicit testinony indicating that Pye should be excluded as
a suspect, including a nunmber of hearsay statenents from Peggy to Pye
(R 1855-58; 3587-89; 3613-15; 3656). Unbeknownst to the defense,
however, the State possessed a letter from Peggy to Pye which clearly
indicated that the trouble in the marriage was nore serious than sinply
the children (Defense Exhibit 1).° The failure to disclose the note
viol ated Brady, as it would have been adm ssible to show Peggy's state
of mnd toward Pye and was evidence of a notive for Pye to want to kill
his wife; these issues directly coincided with the defense thene that

the police failed to fully investigate Pye Carr. Kennedy v. State, 38t

So. 2d 1020, 1021-22 (Fla. 5th DCA 1980) ("the state of m nd exception
to the hearsay rule allows the adm ssion of extrajudicial statements tc
show the state of mnd of the declarant at the tinme the statenent is

made if that it at issue in the case"). Accord Peede v. State, 474 So.

2d 808 (Fla. 1985); State v. Bradford, 658 So. 2d 572 (Fla. 5th DCA

1995). The note would al so have greatly assisted defense counsel in
gquestioning wi tnesses at deposition regarding the marriage, and in
arguing that the testinmony of the various state wi tnesses that the

defense attenpted to elicit was reliable enough to overcone a hearsay

89The issue of the restriction on cross-exanm nation is addressed

in M. Trepal's state habeas corpus petition.
The State stipulated that Peggy's note was never disclosed to

trial counsel (1PCR. 2433).
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objection (1PCR. 1988-89; 1991; 2234-35; 2237-38; 2240-47; 2251-56).

The State also violated Brady by failing to disclose nunmerous
intelligence reports authored by Susan Goreck. One of these reports,

i ntroduced below, indicated that Goreck knew that the Q206 bottle
contained thalliuml nitrate before the FBI |lab even did, or at |east
gave rise to the inference that she did, according to defense counsel' s
testinony below (1PCR 2029; 2122-23). Even though Goreck m ght have
had an explanation for this startling fact, as the | ower court
concluded (1PCR. 3372-73), trial counsel indicated that it was still
sonmet hi ng which "woul d have been real strong ammunition” as to
credibility, and counsel would have "done everything | could to get
that in front of the jury and to nake a strong argunent about it" (ld.
at 2179).

Goreck had and failed to disclose nunerous other intelligence
reports which indicated the full extent of the |aw enforcenment efforts
to find any evidence against M. Trepal, efforts which were entirely
unsuccessful; the |l ower court did not grant a hearing on this issue,
concluding that "[t]he extent of the investigation is irrelevant to
t hese proceedi ngs" (1PCR. 3347). The reports were, however, quoted
extensively in the 3.850 notion (ld. at ). The reports reveal ed,
for exanple, that M. Trepal was continually under the watchful eye of
i nvestigators fromearly 1989 with w retaps, tracking devices, and

ot her surveillance devices, including aerial surveillance (1d. at 1266
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et. seq.). The surveillance began by | aw enforcenment representing to
| ocal judges that they were investigating whether M. Trepal, based on
his 16-year old conviction, was involved in a clandestine drug
operation (ld. at 1266); in reality, there was no drug operation, and
the information they relied on came froman unreliable confidential
informant (ld. at 1267). However, judges, hoodw nked by the police,
continued to authorize the highly intrusive surveillance techniques,
whi ch reveal ed absolutely nothing. This "concerned"” the |ower court,
whi ch concl uded, however, that no prejudice ensued because no
incrimnating evidence was ever obtained (1PCR 3347). O course, the
fact that no incrimnating evidence was obtained is in and of itself
excul patory.

Goreck's logs revealed that M. Trepal was continually under
surveillance by airplanes, cars, phone taps, mail taps, pen registers,
and tracking devices (ld. at 1270). Detectives pawed through garbage
at his honme and busi ness under cover of darkness (ld. at 1271-72).
Phone calls by Diana Carr to her attorneys were nonitored (ld. at 1274-
75). Every piece of mail, whether US Mail, UPS, or Federal Express,
passi ng through M. Trepal's house was secretly nonitored and not at ed
(Ld. at 1275-76). |If sonmeone contacted hi m who appeared "suspicious,"”
t hat person's privacy al so becane viol ated by secret phone taps (lLd. at
1277). One time, the phone nunber for a Donald Mogul appeared on the

phone tolls; when | aw enforcenent went to interview him detectives
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told himthat they needed nore evidence against M. Trepal because
"some of his superiors had their jobs on the line" (Ld. at 1280). The
detective also told Mogul that the only evidence they had was a brown
bottle found in M. Trepal's garage, but the detective "thought the
bottl e had been planted” (1d.). Mogul refused to provide informtion
because "he didn't know anyt hi ng about the case" (1d.).

The information contained in Goreck's undisclosed logs is clearly
excul patory for the very reason the |lower court concluded it was not:
not hing incrimnating was found despite M. Trepal having been
subjected to such secret intrusive nmeasures over such an extended
period of tinme. This is relevant information, because it denonstrates
that despite the lengths that | aw enforcenment went to in peering into
M. Trepal's life, they canme up with nothing; it also dovetails with
t he defense thene that the police focused on M. Trepal to the
excl usi on of other viable suspects. The failure to disclose the |ogs
vi ol at ed Brady.

2. Ot her suspects. Due to unreasonable performance by trial
counsel, the jury was not provided with inportant information relating
to the police investigation into other suspects. |In addition to the
i nformati on about Pye Carr, discussed in section 1, supra, the jury
failed to hear the statenment that Travis Carr made to Duane Dubberly ir
the hospital, when he yelled out that Pye and Carolyn, who had entered

his hospital room were "trying to kill himagain" (1PCR 1997; 2261
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3119). As noted above, this was consistent with a continued attenpt tc
poi son or otherwise kill the famly while they were in the hospital

The jury |ikew se never heard a statenent nade by Pye when the famly
was i nformed that the poison was "lathiumor |ithiumor sonmething" usec
in labs and derived from phosphates; at that point, Margaret Carr,
Pye's ex-wife, turned to Pye and said "You' ve been working at the
Silver City mine all these years, and they' ve got two chem st | abs out
there, do you know anything about this -- the kids got into?" (ld. at
1999-2000). Pye then turned to his ex-wife and said "You shut your
Goddamm nouth" (ld. at 2000). This statenent too gives rise to an

i nference that Pye Carr had something to hide. The jury never knew
that, on October 30, 1988, the very day that Peggy was re-hospitalized
but several days before the toxicology reports were conducted at the
hospital, Carolyn Di xon told Laura Ervin that Peggy had been poi soned
with a "very rare" poison "like thallumor fallunl (Ld. at 2418).°

The jury also did not know that Di xon, who happened to be a nurse and
who was the person plying the famly with the Coca-Cola in the first

i nstance, was later bringing in baked goods and other foods into the

hospital; this information, along with the arsenic |evels and the

%1AI t hough M. Trepal does not believe that Laura Ervin was
confused about the date of this conversation, to the extent that "there
is some confusion over the actual date" of this conversation, as the
| ower court wote (1PCR. 3358), this is what juries are for: to sort
out such confusion.
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i ncreased level of thalliumin Travis Carr, would have given rise to
the strong inference that sonmeone other than M. Trepal was poisoning
the famly.

The jury also failed to be fully apprised of significant
i npeachment information of M. Trepal's wife, Diana. The State called
Diana to testify about a conversation she had had with Peggy Carr
regarding the Carr children playing loud rmusic in the yard shortly
before they becane ill (R 3576-78). She also testified that she
believed M. Trepal was home at the tinme of this conversation, that she
had never had a container of thallium that she had read the book THE
PALE HORSE, that she owned that book when M. Trepal was arrested, and
t hat she owned several thousand books (R 3578-79). On cross-
exam nati on, the defense questioned Di ana regardi ng her educati onal
background and the fact that while she and M. Trepal had "several
t housand” nurder nystery books in their house, M. Trepal read nostly
science fiction (R 3579). Diana testified that nmurder nysteries were
“only indirectly” the inspiration for the Mensa nmurder nystery weekends
(R 3579-80). When the defense asked whether she wote the plots for
t he murder nystery weekends, the prosecution objected that the questior
was beyond the scope of direct, and the court sustained the objection
(R 3580). When the defense asked Di ana whet her M. Trepal drank
bottl ed water or regular water, the prosecution's objection was

sustained (l1d.). When the defense asked whether M. Trepal had any
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speech i npedi nrents, the prosecution's objection was sustained (R 3580-
81).

After a brief redirect exam nation by the prosecution, the State
excused Di ana. The defense then asked to proffer the answers to the
cross-exam nation questions to which the State’s objections had been
sust ai ned. The defense asked one question on the proffer, eliciting
that Di ana was the one who wote the plots for the nurder nystery
weekends (R 3585). Follow ng her answer, Richard MKinley, Diana
Carr’s attorney, pointed out that "Dr. Carr is still testifying based
on the subpoena that conpell ed her attendance here today. And the
testinony that's given pursuant to this proffer, we would invoke the
same immunity as any testinony that's been elicited prior" (R 3583).
The prosecutor disagreed, arguing that if Diana were to answer any
guestions not asked by the State, then the imunity woul d di sappear
(Ld.). The court refused to require her to answer (ld.), and counsel
then proffered that Di ana would have testified that she wrote the plots
for the murder nystery weekends, that George did not help wite the
pl ots, that George did sone technical research, and that George drank

bottl ed water (R 3583-84).°

%2The evidence that M. Trepal drank bottled water was inportant
for the jury to know because the State argued that since M. Trepal
felt safe enough to drink water comng fromthe Carrs’ well, he was
guilty of placing the poison in the Coca-Cola bottles (R 4184). The
exclusion of the evidence that Diana wote the nurder nystery weekend
plots allowed the State to argue that the nurder nystery weekends
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Aside fromthe information that the court refused to all ow
counsel to ask, trial counsel did possess information to question
Diana's notivations. The jury did not know that the police considered
her a suspect, nor that she was testifying under inmmunity. Counsel
al so were aware that she had pendi ng charges against her at the tinme of
her testinony for battery on a | aw enforcenent officer, but she was not
gquesti oned about it (1PCR at 2274). She was al so not asked about the
fact that she refused to give any testinony on Fifth Amendnent grounds
in a wongful death |lawsuit brought by Pye Carr agai nst George Trepal
(Ld. at 2275-76). Further, she was not questioned about the fact that,
in 1990, she had been sued for an incident at a |ocal hotel where she
battered and injured a femal e guest who was playing her nusic too
| oudly, an incident eerily analogous to what supposedly was the notive
in the poisoning case (ld. at 2277-78).°% Moreover, Diana could have
been questi oned about the fact that she and M. Trepal had been
actively looking to nove from Alturas | ong before the poisoning because

she was di senchanted with her nedical practice (Ld. at 2603-04). This

indicated M. Trepal was guilty. For exanple, the State argued that
M. Trepal “was practicing when he was at Mensa nurder weekends” (R
4212), and that M. Trepal must have sent the threatening note to the
Carr famly because “on each of the Mensa nurders . . . a threatening
note is sent to the victint (R 4216). |In his state habeas petition
M. Trepal has contended that the |ower court erred in restricting his
cross-exam nation of Diana Carr

%The records fromthe lawsuit were introduced into evidence as
Def ense Exhibit 18 (Ld. at 2306).
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woul d have been inmportant information to refute the State's theory that
M. Trepal killed the neighbors to get themto "nmove away." In short,
conpelling informati on could have been elicited from Di ana Carr that
was inmportant for the jury to know, yet counsel unreasonably failed to
elicit it. In light of the defense closing argunment pointing the
finger directly at Diana as a suspect (R 4246), any strategic reason
asserted during the evidentiary hearing rings hollow and is

unr easonabl e.

3. Speech inpedinent. At trial, the State presented testinony
that M. Trepal was guilty of poisoning Peggy Carr and the other famly
nmenmbers because he made strange sounds when he was first interviewed by
Detective M ncey and FBI Agent Brekke (see, e.qg., R 2079, 3175).
Despite knowing the State was relying on M. Trepal's speech pattern as
evi dence of guilt,® counsel never investigated the issue to see if
there was a beni gn explanation for M. Trepal's speech. 1In fact there

is: M. Trepal suffers froma speech inpedi nent known as dysarthri a,

%4Counsel possessed police reports indicating that when M ncey and
Brekke approached M. Trepal, he "was visably [sic] nervous during the
interview His mouth went dry and he began maki ng cl ucking type sounds
and he visibly shook." M ncey explained that Trepal was "making
clucking sounds ... like he was trying to put moisture in his nouth"
(R 5827). Brekke was nore precise in his description: "As we began
tal king, he -- his nmouth got dry, began ... making a clucking, clicking
sound, as soneone who is often nervous. His hands had the shakes as
such, and he was slightly noving his head back and forth a little bit -
- amnor trenble, a mnor shake to it as such" (R 7329). Thus,
defense counsel were clearly aware that M. Trepal's speech, as it
were, was an inportant issue in the case.
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secondary to problens in his neuromuscul ar system which causes himto
"make noise with the tongue" (1PCR. 2974; 2981-83). Dysarthria is
neur ol ogi cal |l y-based, and differs from garden-variety stuttering (Ld.
at 2974).

The aspect of this claimrelating to the guilt phase was
summarily denied, the |lower court concluding that the reason why the
police initially viewed M. Trepal as a suspect was "irrelevant” (Ld.
at 3343).° This conclusion is untenabl e because the State nade M.
Trepal's speech relevant, presenting witnesses to testify that he was
nervous, shaking, and nmake "clucking" noi ses when approached by Brekke
and M ncey (R 1480, 2079, 3175). Evidence which causes police to viev
a person as a suspect is hardly "irrelevant." Counsel failed to
investigate the issue, and thus the jury was deprived of the know edge
that there was a nuch less "sinister" reason behind M. Trepal's
behavi or than presented by the | aw enforcenent w tnesses.

4. The threatening note. At trial, the State presented
evi dence and argued to the jury that the Carr famly had received a
t hreatening note, and that when M. Trepal was first questioned by
M ncey and Brekke, he enpl oyed | anguage sinmlar to that used in the

note (R 2077; 3176-77; 4219). Unbeknownst to the jury, the contents

%However, M. Trepal presented below the testinony of speech
pat hol ogi st Dr. Francis Smth because she also related to the penalty
phase issues (1PCR. 2966-85).
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of the note were not a secret in the Carr famly. At the evidentiary
hearing, M. Trepal presented the testinony of Thomas Blair, who |lived
in Alturas and has known Pye Carr all his life (1PCR at 2197). Blair
heard about the threatening note that Pye received in the summer nonths
of 1989; as he recalled, "a bunch of boys [were] tal king about it while
| was doing a job" (lLd. at 2196). According to Blair, "a lot" of
peopl e knew about the note, and he heard about it nore than once from
people "just nentioning it in passing in the store and stuff |ike that"
(Ld. at 2199-2200). At the hearing, he indicated that he never heard

t he exact words of the note (ld. at 2209), but acknow edged that in his
statement to police, which occurred nuch closer to the events, he
reported that he did know the contents of the note (ld. at 2294;

Def ense Exhibit 22). He would have testified at trial if asked (Ld. at
2210).

Blair's information is yet another small piece of the |arger
picture in this case, for it is nore information which puts a benign
spin on a significant aspect of the State's case. Because nothing was
presented by the defense, the jury only heard the prosecution's versior
of events. Counsel unreasonably failed to challenge the State's case
by calling Blair.

D. CONCLUSI ON. There comes a tine when, due to various factors, the
recognition that a crimnal defendant was not afforded a fair trial

must be acknow edged. The fundanmental principle upon which our
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crimnal justice systemis premsed is the right of a crinna
defendant to have a reliable adversarial testing of the charges | evel ec
by the government; this principle nust be even nore strictly adhered tc
when the ultimate penalty is involved. In M. Trepal's case, the tine
has cone to recognize that a new trial nust be ordered. The evidence
presented below in both 3.850 notions establish that confidence is
underm ned in the result obtained in this case. A newtrial is
war r ant ed.
ARGUMENT 11 --LAW ENFORCEMENT' S CONFLI CT OF | NTEREST

In his first Rule 3.850 notion, M. Trepal alleged that a
conflict of interest existed due to the Polk County Sheriff's O fice
"obsessi on" about making M. Trepal's case into a novie "once George
Trepal was convicted"” (1PCR 1262). The notion alleged that the
Sheriff's Ofice obsession pre-dated even M. Trepal's arrest and,
whi | e di scussed within the confines of the Sheriff's Office, was not
known to those not in the information loop” (Ld.). Polk County Sheriff
Lawrence Crow adnmitted to the press in April, 1989, well before M.
Trepal 's arrest, that "the case had the mekings of ~a good book or
nmovie'" (1PCR. 1265). Colonel Paul Alley, a friend of actor Burt
Reynol ds, was al so obsessed about making a novie of the case (ld.). Nc

| ucrati ve deals could be made, however, w thout an arrest.
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M. Trepal was sentenced on March 6, 1991;° as the 3.850 all eged,
|l ess than 2 weeks later, the Sheriff's Ofice hired a top Hol | ywood
entertai nment | awer to negotiate a deal for the Trepal story (lLd. at
1291). Burt Reynol ds' production conpany beat out Victoria Principal's
conpany because Sheriff Crow trusted Reynolds not to portray the
departnent "like a bunch of hayseeds"; noreover, Reynolds lived in
nearby Jupiter and his father was a forner |aw enforcenent officer (ld.
at 1294). As noted above, Colonel Alley knew Reynolds, and it was
"known in the sheriff's office that even before M. Trepal was
arrested, Colonel Alley and Burt Reynol ds had deci ded who woul d pl ay
M. Trepal in the novie" (ld. at 1296-97). |In fact, "Colonel Alley
wanted to be in the novie hinself" (ld. at 1296). It was Alley who
arranged for Lynne Breidenbrach, the department's public information
officer, to contact producers after the guilty verdict (ld. at 1295).
Al l ey also put trenmendous pressure on investigators to "solve the case”
and in fact "kept the undercover investigation going when there were
supervi sors who wanted to end it" (ld. at 1296). As the nmotion al so
all eged, "[a]lny tinme anyone conpl ai ned about the |l ack of resources to

continue Goreck's undercover investigation, Colonel Alley would say

they had to keep going because wi thout George's arrest, no novie could

%Even before the death sentence was formally inposed, Detectives
Goreck and M ncey appeared in PeoPLE MAGAZINE detailing their exploits
in securing M. Trepal's arrest and conviction (1PCR 1293 n.57).
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be made (1d.) (enphasis added). The novie rights were eventually sold
(Ld. at 1300).°9

Movi e deals were not the end of it: in Septenber 1995, Susan
Goreck's book PasoN MND was published. Despite discovery requests,
the | ower court refused to order Goreck to provide the financial
arrangenents regardi ng her book (l1d. at 1306 n.69). All that is known
is if there are royalties fromthe book, Goreck will be paid 25% of the
profits; co-author Jeffrey Good will be paid 75% of the royalties.
Additionally, Goreck contracted with a conpany called Citadel in 1994
to make a novi e based on the book.

M. Trepal's notion was sufficiently pled and the allegations
presented remain unrefuted by the record. The |ower court, however
summarily denied the claim concluding that a hearing would only be
warranted if M. Trepal had "direct evidence that there were any novie
negotiations or any financial offers made to the Pol k County Sheriff's
Office prior to the defendant's trial and conviction" (1PCR 3347).
Because the contract was not signed until after M. Trepal's
conviction, the court found the claim"facially insufficient to warrant

relief" (1d.). The lower court erred. Buenoano v. Singletary, 963

F.2d 1433 (11th Cir. 1992) (evidentiary hearing warranted on allegatior

that trial counsel's execution of nedia rights contract after

9The 3.850 notion set out the details of the final contract
entered into regarding the sale of the nmovie rights (1PCR 1299-1300).
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defendant's conviction because it could have affected counsel's

performance at trial); United States v. Hearst, 638 F.2d 1190 (9th Cir.

1980) (sane).

The conflict claimis not automatically nmeritless because the
actual negotiations commenced after the trial: the underlying
constitutional violation is that |aw enforcenent had an agenda to
arrest M. Trepal due to inmproper notivations, i.e., the expectation of
fame and fortune, and thus were just as biased as a snitch who expects
a reward in exchange for his testinony. M. Trepal clearly alleged
that the departnent was discussing novie possibilities even before M.
Trepal's arrest, and that tremendous pressure was laid to bear on the
investigators to find evidence to warrant an arrest warrant. This
i nformation, which clearly should have been di scl osed pursuant to Brady

v. Maryland, 373 U S. 83 (1963), would have been powerful i npeachnent

at trial, particularly given that the focus of the defense was on the
"rush to judgment"” of the Sheriff's Departnent, as well as the specter
that the brown bottle found in M. Trepal's vacated garage was pl anted.
Knowi ng that the Sheriff's Departnent was obsessed about making a novie
about the case to the point of speculating on which actors would play
M. Trepal would have been cannon-fodder for devastating inpeachnment ir
t he hands of conpetent counsel. M. Trepal has net the requisite

show ng of facts to warrant an evidentiary hearing. See Valle v.

State, 705 So.2d 1331 (Fla. 1997); Gaskin v. State, 737 So.2d 509 (Fla.
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1999) . ARGUMENT 111--JUROR M SCONDUCT

Prior to the trial testinony of Susan Goreck, the trial judge
told the jurors that he had spoken with the editor of the Pok COUNTY
DeEmMocrRAT, who had called the judge about providing the jurors with
copies of a picture that appeared in the paper; the judge then stated
"1 would appreciate it if you don't visit the office of the newspaper
anynore" (R 3201). The judge then questioned the jurors en nasse
about whet her they had read any of the news stories about the case, a
gquestion to which "sonme jurors" indicated negatively (l1d.). The recorc
reveal s no objection was made, nor were the jurors questi oned about
this incident by defense counsel or the trial court.?9

In his 3.850 notion, M. Trepal raised a substantive juror
m sconduct claim acconpanied by allegations of ineffective assistance
of counsel. The |ower court found that the substantive m sconduct
cl ai m shoul d have been raised on direct appeal and only the all egation
of ineffective assistance of counsel would require a hearing (1PCR
1839). Prior to the hearing, M. Trepal notified the | ower court in
writing of his intention to subpoena the jurors to testify at the

evidentiary hearing, but the request was denied and M. Trepal's

%The jurors were clearly not being candid with the court
regardi ng press coverage. Right after Judge Mal oney di scussed the
phot ogr aph i ssue, he asked the jurors whether they had read any of the
stories that appeared in the press that day and the day before. Only
"some" jurors indicated negatively (R 3201). [If "some" jurors did not
read the papers, then "sone" apparently did.
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counsel was ordered not to subpoena the jurors because the court deniec
t he substantive m sconduct claim (1PCR 1902-03). The court did
indicate that if necessary, he would bifurcate the issue and allow
juror testinmony if needed (lLd. at 1903).

In denying relief after the hearing, the |lower court concl uded
that no relief was warranted because the attorneys and trial judge had
no recol lection of this incident, thus "it is inmpossible for the court
to determine if trial counsel was ineffective if the | awers and tri al
judge do not even renenber the event occurring" (1PCR 3373).° It is
thus clear that the hearing was not full and fair, and the court errec
in not permtting M. Trepal to call the jurors at the hearing. G ven
that neither the attorneys nor the judge recalled the incident, M.
Trepal should have been allowed to question the jurors about what
occurr ed.

Alternatively, even without juror testinmony, M. Trepal is
entitled to relief. Despite trial counsel's failure to recall this

troubl esone incident, the record is clear that a nunmber of sitting

%Judge Mal oney "vaguel y" recalled an incident during trial when
he informed the jurors that he received a call fromthe editor of the
PoLk CouNTY DEMOCRAT about gl adly providing the jurors copies of the
phot ographs that appeared recently in the papers, and telling the
jurors not to visit the newspaper office any nore (ld. at 3102). He
did not recall raising this issue off the record with counsel, but it
was "unlikely" that he did (lLd. at 3103). Hi s adnoni shnent to the
jurors is consistent with his having had knowl edge that some juror
havi ng visited the newspaper office, which is a concern to himas a
judge (lLd. at 3104-05).
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jurors went down to the office of the Po.k CouNTyY DEMOCRAT' s of fice on an
uni dentified nunber of occasions to obtain information which appeared
in the newspaper concerning the trial. There can be no reasonable
strategic purpose for not noving for a mstrial when patent jury

m sconduct occurs. At the very least, the attorneys should have
requested the trial judge to specifically inquire into what exactly
occurred. Wthout inquiring into what extra-evidentiary information
was utilized by the jury, the trial attorneys had no way of know ng hov
harnful or innocuous the information was, or its subsequent effect on
the jury. Moreover, one has to wonder how the jurors knew that their
pi ctures had appeared in the newspaper; jurors are instructed not to
talk to anyone or read anything about the case. Trial counsel's
failure to object is objectively unreasonabl e under the unique
circunstances of this case. Prejudice is clear in the instant
situation where M. Trepal's trial was a focus of local publicity and
the jurors violated their oath. The npbst basic constitutional guarantee
to a crimnal defendant is the right to a fair trial before an
inpartial tribunal. Under |ongstanding Florida |aw, outside influence

of the jurors is prohibited. Russ v. State, 95 So. 2d 594, 600 (Fla.

1957). The failure to object was prejudicially deficient performance,

and relief is warranted. Strickland v. Washington, 466 U.S. 668

(1984) .

ARGUMENT | V- - ATTORNEY CONFLI CT OF | NTEREST
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In his Rule 3.850 notion, M. Trepal alleged that a conflict of
i nterest existed between trial counsel and M. Trepal's wife, Diana

Carr, in violation of the Sixth Amendnent and Cuyler v. Sullivan, 446

U.S. 335 (1980). The |lower court ruled that the claimshould have beer
rai sed on direct appeal, and thus denied an evidentiary hearing on the
substantive conflict issue; the court did allow a hearing to explore

issues relating to counsel's failure to adequately cross-exam ne Di ana

Carr (1PCR. 3346). This issue is addressed in Argunent |, supra.
The | ower court's procedural ruling, however, is in error. For

exanple, the conflict of interest addressed in Cuyler had not been

rai sed on direct appeal but rather in a collateral proceeding. Cuyler,
446 U.S. at 348. |If the evidence of the conflict is extra-record, as
it is here, it is appropriately raised in a 3.850 notion. Harich v.
State, 542 So. 2d 980 (Fla. 1989). Absent fundanental error or a
conflict apparent on the face of the record, a conflict of interest

cl ai m cannot be raised on appeal. Blanco v. Wiinwight, 507 So. 2d

1377, 1384 (Fla. 1987). The lower court erred in finding the
substantive conflict claimprocedurally barred.

In his 3.850 notion, M. Trepal alleged nmore than sufficient
facts to warrant a hearing on the substantive conflict claim (1PCR
1243-61). George Trepal and Diana Carr had conflicting interests--

George was arrested for a crime for which D ana was an equally |ikely
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suspect. Yet, as alleged, Diana was paying the bills!% and none of the
evi dence of her involvenent was elicited at trial for the jury's
consideration. The jury did not know that she was testifying under
inmmunity fromthe State, that she had pendi ng charges agai nst her for
battery on a | aw enforcenment agent, or, nost significantly, that in
1990, she had been sued for an incident at a |ocal hotel where she
battered and injured a femal e guest who was playing her nusic too

| oudly. 1t Due to the conflict, the jury also did not know that, during
the investigation into the nurder of Peggy Carr, Diana's personal and
busi ness records were secretly subpoenaed, her tel ephone calls were
secretly nonitored, her appointnent books were seized so that agents
could "see where she was on the day of the poisoning or around the day
of the poisoning” (1PCR. 1248-49). \Wen questioned during his
deposition about when Di ana ceased becom ng a suspect, FBlI Agent Brekke
responded "1 don't know if one could say she's totally ceased"” (ld. at
1249). This, of course, was after M. Trepal had been arrested.

Def ense counsel knew this information, yet, due to the conflict, failec
to elicit the conpelling evidence of bias and the fact that she herself
was a suspect in the nurder.

To the extent that the State will point to trial counsel's

100The 3.850 nmotion detailed the fee arrangenents and contracts

entered i nto between counsel and Diana Carr (1PCR. 1244-47).
101The records fromthe lawsuit were introduced into evidence as

Def ense Exhibit 18 (1PCR. 2306).
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testinony below relating to the ineffectiveness claimin order to
defeat the conflict claim this would not be proper, as it is an
entirely different |egal issue. Moireover, "[t]he existence of an
actual conflict cannot be governed solely by the perceptions of the
attorney; rather, the court itself nust exam ne the record to discern
whet her the attorney's behavior seens to have been influenced by the

suggested conflict."” Sanders v. Ratelle, 21 F. 3d 1446, 1452 (9th Cir.

1994). See also Fitzpatrick v. McCorm ck, 869 F.2d 1247 (9th Cir.
1989) (after review of the entire record, court concluded that there
was an actual conflict of interest, despite counsel's protestations

that his actions stemmed from ethical considerations); Burger v. Kenp,

483 U. S. 776, 806 n.11 (1987) (Marshall, J., dissenting) ("Counsel's
sel f-serving declarations that he did not permt his representation of
Stevens to affect his representation of petitioner cannot outweigh the
conflict revealed by the record itself"). The very fact that M.
Trepal's attorneys were in a position where they had to cross-exam ne ¢
wi tness, under immunity, with pending crimnal charges, who was paying
the legal fees for their client, raises the inpression of a conflict of
interest. The very sane wi tness who was paying M. Trepal's trenmendous
| egal fees was also a principal suspect in the very sane crinme for

whi ch he was being tried. An evidentiary hearing and/or relief are
war r ant ed.

ARGUMENT V- - NO PENALTY PHASE ADVERSARI AL TESTI NG
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M. Trepal "had a right--indeed a constitutionally protected
right--to provide the jury with the mtigating evidence that his trial

counsel either failed to discover or failed to offer.” WIllians v.

Taylor, 120 S.Ct. 1495, 1513 (2000). Accord Strickland v. WAshi ngton,
466 U.S. 668 (1984). Counsel in a capital case has a duty to conduct &
"requisite, diligent investigation" into his client's background for
potential mtigation evidence. 1d. at 1524. M. Trepal was denied
this right by the ineffective assistance of his trial attorney, as he
established at the evidentiary hearings conducted bel ow.

A THE LOVWER COURT ERRED | N FI NDI NG TRI AL COUNSEL MADE A REASONABLE
AND TACTI CAL DECI SI ON NOT TO PRESENT M TI GATI ON

1. Hurmani zing mtigation. The |lower court granted an
evidentiary hearing on M. Trepal's claimthat trial counsel failed to
i nvestigate and present abundant mtigation. At trial, the defense
presented no witnesses during the penalty phase. In disposing of the
claimafter the first evidentiary hearing, the |lower court concl uded
that "the decision not to present mtigation evidence was tactical and
reasonabl e under the circunstances. There is no reasonable probability
that the jury's recommendati on woul d have been different had the
proposed evi dence been presented” (1PCR. 3367). Under this Court's de

novo review of this issue, Stephens v. State, 748 So. 2d 1028 (Fla.

1999), the |lower court's order nmust be reversed. Although counsel

uttered the magic words, "nerely invoking the word strategy to explain
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errors [is] insufficient since "particular decision[s] nmust be directly
assessed for reasonableness [in light of] all the circunstances.'"”

Horton v. Zant, 941 F. 2d 1449, 1461 (11th Cir. 1991). Under the

circunstances of M. Trepal's case, the strategy of the trial

attorney's may very well have been tactical but under a fair and

t hought ful analysis of the facts and the law, the decision to forego

mtigation was the result of a |lack of understanding of the purpose of

mtigation made by attorneys with no experience in capital cases, not &

reasonabl e and tactical decision ainmed at avoiding a death sentence.
The mtigating evidence presented at the evidentiary hearing

consi sted of nunmerous friends and famly who provided heartfelt

testinmony regarding M. Trepal's caring and generous reputation, as

well as his distressed youth and the effects of being a gifted

intellectual but social outcast.!? M. Trepal also presented nunerous

12\ . Trepal's uncle, Joseph Trepal, as well as his wife, Ann
testified to many positive attributes of George (1PCR. 2540-43; 2547-
52). Ann al so discussed George's unusual speech pattern, which he had
as a child (ld. at 2549). M. Trepal's father, George Trepal, Sr.,
al so testified about his son's upbringing in South Carolina, the
traumatic circunstances surrounding his birth (George's twin had been
m scarried at birth, and George slipped into his nother's intestines
requi ring surgical renoval), and other attributes (lLd. at 2554-65).
Lucy Davis, a school teacher of George's in South Carolina, testified
to the inadequacies of the school attended by George, which could not
properly handle a gifted child (1d. at 2571-74). Shirl ey DuBose
attended school with George, and she recounted how George, due to his
intellect, was | abeled a "nerd" by his classmates (ld. at 2577-82).
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friends and fell ow Mensa nenmbers who testified that Mensa was an
i nnocuous social club with am able nmenbers (including doctors, |awers,
and even a Pol k County judge), who enjoyed each other's conpany and
participated in harmess, intellectually stimulating activities. 1
Sinply put, Mensa was a social group |like many others in npst
communities. This evidence was not presented to the jury, which
instead was |l eft with the inpression that Mensa was a group of weird
m sfits that are dangerous and suspect. Finally, M. Trepal presented
the testinony of Dr. Francis Smith, an expert in speech pathol ogy, who
expl ained that M. Trepal suffers from a neurol ogically-based speech
i npai rnment (1PCR. 2966 et. seq.), as well as Dr. Hilda Rossell
Kostoryz, an expert in special education, giftedness, and higher
| earni ng, who explained the nature of M. Trepal's giftedness, how it
affected himas both a child and adult in terms of social and
prof essi onal interactions, and that anong gifted people, M. Trepal is
a "normal" individual (ld. at 3182 et. seq.)

The mtigating evidence which was presented at the evidentiary

heari ng, but which was not presented at the penalty phase, not only put

13Mr . Trepal presented 8 fell ow Mensa nenbers: Holly Horton
(1PCR. 2589 et. seq.); Bill Horton (ld. at 2621 et. seq.); Bob Babik
(Ld. at 2634 et. seq.); Sue Prince (ld. at 2665 et. seq.);
Stewart Prince (1d. at 2685 et. seq.); Beverly Sidenstick (lLd. at 2700
et. seq.); Kathleen Stipek (ld. at 2720 et. seq.); and Charles Allen
(Ld. at 2730 et. seq.). These witness were all available to testify at
the trial, but were not asked to do so.
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a human side to George Trepal but denonstrated something significant
that the jury never knew, although George had faults, he had friends,
he had supporters, and he had many people who would stand to his
defense if only to say that the George they knew well was not the "nost
di abolical man" that the jury ever saw. The essence of a defense in a
penalty phase, which is to show the unique characteristics and

experi ences of the defendant, was unreasonably denied to M. Trepal.
The jury only knew the side presented by the prosecution. Wthout
knowi ng who George Trepal was, the jury's recomendati on that he shoulc
die is an unreliable determ nation.

W t hout conducting a neani ngful evaluation of trial counsel's
testinony, the |ower court essentially condoned each tactical decision
asserted by counsel w thout any consideration of the reasonabl eness of
the asserted strategies. The |ower court's order breaks down the
evi dence presented at the evidentiary hearing into categories: (a)
character evidence from Mensa friends, (b) ability to form cl ose,
| oving relationships, (c) nodel prisoner, (d) strong religious beliefs,
(e) famly history, and (f) failure to argue |ingering doubt. For eacfl
of these categories, the |lower court either found that the evidence was
not established at the hearing, that if it existed was harnl ess, or "it
is conceivable that the state could have presented negative character
evidence to rebut the potential mtigation evidence, so the decision

appears to be tactical"” (1PCR 3368-70). The |ower court's findings
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are not supported by conpetent evidence, nor is the court's speculatior
that the State "could have" presented negative character evidence.

The putative decision not to present the nultitude of positive
character evidence because of the fear of opening up the door to
negati ve character evidence was unreasonabl e because counsel failed to
properly and fully investigate the extent to which such mtigation was

avai l able. Strategic decisions to forego mtigation cannot be nade

absent adequate investigation. Deaton v. Dugger, 635 So.2d 4, 8 (Fla.

1993); Ragsdale v. State, 2001 W 1241135 (Fla. COct. 18, 2001).

Moreover, in light of the fact that the jury had all ready found that
M. Trepal nurdered one person and injured others, such a concession
out of fear was unreasonable. Counsel had an obligation to challenge
and ascertain exactly what negative information would have actually
been presented to the jury. 1In fact, the | ower court's order denying
postconviction relief |lists several bad acts that either the jury

al ready knew, or were inadm ssible or harm ess. For exanple, the jury
was al ready aware M. Trepal was convicted of a non-violent felony in
the 1970's. The |l ower court lists other "bad acts" such as M. Trepal
and his wife engaging in sado-nmasochistic practices, or that he
possessed a pornographic video allegedly depicting a nmurder (1PCR
3367). These so called "bad acts"” were rebuttable and were not a
reasonabl e basis to forego allowing the jury to know the kind and

positive reality of M. Trepal. WIllians, 120 S.Ct. at 396 (strategy
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rejected even though "not all of the additional evidence was favorable
to WIlIliams).

2. Li ngeri ng Doubt. Defense counsel had the unusual benefit of
a stipulation by the State that "lingering doubt" evidence could be
presented at the penalty phase, and the court pernmitted its
introduction (R 4370-72). W thout any reasonable tactical strategy,
and to M. Trepal's detrinment, no lingering doubt evidence was
presented. All of the information discussed in Argunent | of this
Brief also affects the issue of penalty, % and constitutes valid
mtigation, particularly in light of the State's stipulation at trial.

The | ower court disposed of this claimby asserting that "a
portion of the reasonabl e doubt argument woul d have to focus on other
suspects,” a claimwhich he rejected as to the guilt phase (1PCR
3369). However, the concerns about presenting this information at a
guilt phase are not the same as at a penalty phase, where the jury has
al ready convicted. The defense had the unique benefit of being able tc
cast doubt on M. Trepal's guilt in a way that they decided not to at
the guilt phase, and had everything to gain and nothing to | ose by
pursuing the anple lingering doubt evidence that they did not present
at the guilt phase. Moreover, the FBlI lab issue affects the

reliability of the sentencing outcome. Under a "broad" view of the |av

104Those argunents are expressly incorporated herein.
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enconpassi ng |ingering doubt evidence, the |lower court did find that
"confidence in the outcone has been underm ned" (ld. at 2690).

Counsel failed to argue |ingering doubt to refute the

aggravation. In a sentencing proceeding, "[t]he basic concerns of
counsel ... are to neutralize the aggravating factors advanced by the
state, and to present mtigating evidence." Starr v. Lockhart, 23 F. 3c

1280, 1285 (8th Cir. 1994). Here, counsel failed to present
conpelling, readily avail able evidence to rebut the aggravating

circunmstances. See Garcia v. State, 622 So. 2d 1325, 1329 (Fla. 1993)

(defense counsel ineffective for failing to introduce in the penalty
phase the statenment of a witness who would testify that soneone el se
confessed to the nmurder for which Garcia was convicted); Young V.
State, 739 So.2d 553, 558-59 (Fla. 1999) (confidence underm ned in
sentenci ng due to suppression of witness statenent which supported
aggravator). Counsel's failure to put on a lingering doubt case at the
penal ty phase was unreasonable and prejudicial, for it would have
created reasonabl e doubt that M. Trepal had the nmental state required
for CCP and great risk of death aggravators.

Finally, the penalty phase was rendered unreliable by counsel's
unr easonabl e decision to stipulate to present no live witnesses. Prior
to the beginning of the penalty phase, defense counsel agreed to
stipulate to M. Trepal's prior conviction for conspiracy to

manuf act ure net hanphetanm ne, and to have that stipulation read to the
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jury. In exchange for the State agreeing that the mtigating factor of
no significant crimnal history was established, the defense agreed to
call no live witnesses (R 4350). This decision by the defense was
i nexplicable and unreasonable. M. Trepal in fact had no significant
hi story of prior crimnal activity. There was no reason for the
defense to agree to forego calling live witnesses in exchange for the
State's stipulation to a mtigating circunstance that existed w thout
gquestion. Both the defense and State knew M. Trepal had no other
crimnal convictions besides the 1975 conviction for conspiracy to
manuf act ure net hanphetam ne. Thus, counsel's stipul ati on was
unnecessary, and only served to prejudice M. Trepal, for the jurors
could not but be influenced by the fact that not one person cared
enough for M. Trepal to appear before them and testify on his behalf.
Relief is warranted.
ARGUMENT VI - - PUBLI C RECORDS
That M. Trepal is entitled to all public records about his case

is well-settled. See, e.g. Ventura v. State, 673 So. 2d 479 (Fla.

1996). Although many public records which [ater fornmed the basis of
significant clainm were disclosed, sone inportant records were not.

A. RECORDS OF CONFI DENTI AL | NFORMANT. During the proceedi ng bel ow,
M. Trepal filed a notion requesting the court to reveal the identity
of a confidential informant mentioned in a Polk County Sheriff's O fice

report received pursuant to M. Trepal's public records requests (1PCR
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969-73). The court ordered the nane and | ast known address of the
informant to be revealed (ld. at 1088-91). M. Trepal On April 25,
1996, M. Trepal sought reconsideration and requested that the entire
confidential informant file be disclosed (1d. at 1415). After a
heari ng on August 6, 1996, the court denied the request, concl uding
that the interests in maintaining the confidentiality of the
informant's file outweighed M. Trepal's right to view the information
(PC-R. 1809-10).

The | ower court erred by both m sconstruing M. Trepal's
argunments and m sapplying the law. M. Trepal asserted two argunents
at the hearing. First, he pointed out that "W are not asking for
anything we don't already know," as the identity of the source had
al ready been revealed (1PCR 1718). Second, M. Trepal argued that the
public records statute at the time did not require a show ng of
rel evance in order to obtain public records; relevance would be an
issue as to whether 3.850 relief would be appropriate, not whether the
docunments should be disclosed (lLd. at 1719). Notw thstandi ng the |ack
of a requirement to show rel evance, M. Trepal did assert that he had
information that the informant was unreliable and was requesting the
file to determ ne to what extent the sheriff's office was aware of
this. |If the sheriff's office relied on information known to be false
in order to secure nunerous search warrants against M. Trepal, M.

Trepal's due process rights were violated. Likew se, this information
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woul d cast doubt on the entire validity and veracity of the
i nvestigation perpetrated upon M. Trepal and was therefore
excul patory. The |ower court denied the release of the confidenti al
informant file (lLd. at 1089-10).

M. Trepal is entitled to the files pertaining to the
confidential informant. |In the very least, he is entitled to an in
canera inspection to determine if the files pertaining to the informant

contain excul patory information. Relief is proper.

B. EXEMPT RECORDS OF STATE ATTORNEY' S OFFICE. On Cctober 5, 1995,

the circuit court ordered the State Attorney's Ofice to provide CCR
with a copy of all docunents which had been requested (1PCR. 326).
Where an exenption had been raised, the State was to provide the court
with those records for in canmera inspection. The State provided the
court with the foll owi ng docunents: Notes; Mtion notes; Deposition
Not es and notices; Trial notes; Wtness questions; Jury selection;
Aut opsy report (notes of State Attorney regarding report); Crim nal
hi story; FBI reports; October 1988 cal endar; Bond nption notes;
I nvestigative interviews; Dr. Carr's statenment to State; Dr. W/ ey;
Penal ty phase closing; Closing argument notes; and MJIOA argunent (Ld.
at 245- 46).

While the circuit court reviewed the exenpt docunents and

determ ned the records were in fact exenpt under F.S. 8§ 119.07 (3)(n),
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there is no indication in the court's order that the work product
docunments were reviewed for excul patory information under Brady v.
Maryl and, 373 U.S. 83 (1963). Certainly, interview notes, Dr. Carr's
statenment to the State, any notes or statenments of Dr. Wley, and
particularly "investigative interviews"% pay contain excul patory
information and nmust be reviewed in canera. Relief is warranted.

C. | NTERVI EW6 RELATED TO SUSAN GORECK' S BOOK. Despite protracted

litigation, the I ower court denied M. Trepal's request for access to
t he "hundreds of hours" of taped interviews conducted by Jeffrey Good,
who, along with Susan Goreck, authored a book about M. Trepal's case
call ed PosoN MND - THE TRUE STORY OF THE MENSA MURDERER - - AND THE

PoLI cEwovaN WHO RI SKED HER LI FE TO BRING HHM TO JUSTICE. M. Trepal submts

that the interviews should be disclosed at this tine. 106

105This is of particular inportance because the undersi gned has
just recently learned from attorneys conducting litigation in another
Pol k County case that it was the practice of the Polk County State
Attorney's OFfice to issue state attorney subpoenas to trial wtnesses,
who woul d cone in for investigative interviews. It was also the
practice of that office not to disclose the fact that the w tnesses
wer e subpoenaed or the substance of the interviews.

106y . Trepal has gone to great lengths to obtain these
interviews. After initially requesting their production, the | ower
court suggested M. Trepal conduct depositions in order to obtain the
cassette tapes. A deposition of Good was eventually term nated by a
Pinell as County judge after Good asserted a reporter's privilege.
Pursuant to Fla. R Civ. P. 1.310(d), M. Trepal then filed a notion tc
conpel in Polk County (1PCR. 501), as well as a petition for relief in
this Court seeking to reverse the order of the Pinellas County judge.
The Pol k County court denied the notion to conpel, and this Court
denied the All Wits petition without prejudice to refile the matter ir
Pol k County. M. Trepal did so, and the Pol k County court again deniec

108



The Pol k County court based its ruling denying M. Trepal's
moti on to depose Jeffrey Good solely on the basis of M. Good's
qualified reporter's privilege. The |lower court erroneously decided
that any First Anmendnent privilege Good may enjoy trunped M. Trepal's
constitutional rights under the Fifth, Sixth, Eighth, and Fourteenth
Amendnments. The lower court's ruling is a m sapplication of the
qualified reporter's privilege. Even if the |ower court properly founc

the reporter's privilege to apply, it nust cede to M. Trepal's rights.

Just recently, but after M. Trepal sought relief on this issue
in the lower court, this Court issued its opinion adopting a 3-part

test on the scope of the journalistic privilege. State v. Davis, 720

So. 2d 220, 227 (Fla. 1998). The Court recognized that when

t he notion, concluding that M. Trepal had not exhausted alternative
sources for getting the information. |In an effort to exhaust
alternative sources, M. Trepal next filed a notion to depose

i ndi vi dual s who may have communi cated with Good. The circuit court
granted the notion, noting however that the depositions were not to be
used to relitigate the Jeffrey Good matter (ld. at 1820). After nore
litigation, the court issued an order clarifying that the depositions
were not granted for the purpose of asking witnesses what they told
Jeffrey Good (ld. at 1828; 1852-1883). G ven that |imtation, and the
fact that M. Trepal sought to depose the individuals only to exhaust
alternative sources, M. Trepal withdrew his notion to permt
depositions, and filed another All Wits petition in this Court. \While
that was pending, the |ower court conducted an evidentiary hearing on
M. Trepal's Rule 3.850 notion and i ssued an order denying the notion
on Novenber 6, 1996. On January 16, 1997, M. Trepal's Petition for
All Wits was denied as noot.
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determ ni ng the conpelling need of a defendant, the weighing court nust
al so consider the defendant's rights to conpul sory and due process.

Id. Under Davis, M. Trepal nust prevail. The information Good has
(such as "hundreds of hours" of interviews with witnesses) is relevant
to the issues before the tribunal, as the information came from sources
directly involved in the investigation and prosecution of M. Trepal,
sources who have an interest in seeing that M. Trepal's conviction anc
sentences are left intact. The | ower court acknow edged that any

i nconsi stent statenents made to Good by a wi tness possibly could be
introduced as a prior inconsistent statenent for inpeachnment purposes.
M. Trepal has diligently sought to exhaust all alternative sources of
the informati on. He deposed Goreck, who refused to answer any
guestions regarding the book except to state that Good was the one who
conducted all the interviews.19” He attenpted to depose nunmerous ot her

i ndi vi dual s who may have spoken to Good, but the |ower court refused tc
permt any questions on this topic. Good is thus the only source for
the information M. Trepal seeks. Under Davis, Good has no qualified
privilege. |If Good has any qualified privilege, it is overcone by M.

Trepal's rights to conmpul sory process, confrontation, and due process.

197Goreck, a |l aw enforcenent agent, never disclosed the interviews
pursuant to M. Trepal's 119 requests. M. Trepal submts that her
i nvol venment with the book requires that any excul patory information
t hat was discovered in the course of the book's production be
di scl osed.
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Pennsylvania v. Ritchie, 480 U S. 39 (1987); Davis v. Al aska, 415 U. S.

306 (1974). M. Trepal requests that this Court reverse the | ower
court and find that M. Trepal has satisfied the three-part test, or,
in the alternative, remand to the |lower court with directions that the
| ower court permt M. Trepal to take the depositions he requested in
order to establish that no alternative sources for the information helc

by Good exi st.

CONCLUSI ON

Based on the foregoing argunents and the record in this case, M.
Trepal submts that his convictions and sentences, including his

sentence of death, nust be vacated and a new trial ordered.
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